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Ilille of Ruling Hi Decem her 202U 

RULING 

III The appcllam had b.>"" indicl~ in Ihr Iligh Coon of Suva on four counlS of ffipe' 

committed at Nasinu in the C...,tral Di.ision contrary to .;eclion 207( I) and (2) (a) and 

207(1) and (2) (h) ofthc Crimes Act. 2009 m;p«li.d>. 

[2] The information read a~ folio .... "', 

'("OW\'T I 

REPRt.'SENTA TIVE COUNT 

Stat"menl of Offence 

&J£E. : Contra,) 10 ~Cli(m ]O~ (/) and (lj (a) oflhE Crime,,- Acl]I)(J9, 

PtJrliculur~ lifOJl .. " c .. 

ENESHWAR RAJ bnwe.:n the JO'Io day of ,\'",,,,mb,,, ]()15 and Ihl! .1M do) (Jf 
Januarl ]016 at .va!in" in lhe Cenlral Vi, ·i." "" hlul carnal Icm",{edj!c 
ujRENUKA DEl'I "~,RA YAN, withoul her con.It·"'. , 



COIlNT 1 

Slalement o/Offeltce 

RAPE ContruT) 10 Section 10~ (I) and (1J (b) O/Im- Cri~s tlCI 2009 

Parl;cllfllrs a/Offence 

ENF.S/lWAR IUJ /xrwU1I the I" and 31" do)' 0/ LNcemher 2015 01 ,\a.lillU 
in tm- (·ell/ral Dn'islon penrtrall'/I 1m- \'u~illll: ofRENUKA D£VI ,\:.1RA rAN, 
lIilh WI eggplulII "'lIhOIll ha comelll 

Siuleme'" o/Offellce 

RAPE ConlruT) /0 Section 20- (1) and (1, (a) a/1m- CrimI!{ Al'l 2009 

Purticufars o/Offenu 

E.'\'ESIIJI'AR RAJ on 1m- S-~· of Jonua,) 20/6 al ,\'o'inll jn IIu! ('en/ral 
Dh'isifm had ('tITIlal 1uw ... ledJ,:e of Rt:NUKA DEVI ,VARA I:'IN. lI!thoUl he, 
COli"'''' 

CQ~'NT4 

State,"!!'" afOfftnu 

RAPt: COlllrar), 10 ~ctioll 20' (/) and 11) (b) ',:/lhI' ('rime,~ ACl1(KN 

£NESJ/WAR RAJ ,)f> the Sill diE" oj Jam"'r)' 1016 QI Vasinl' ill the C,,"lrof 
Dil';l;')/! pelle/Tilled the l'Ul[illu ofRENUKA Dt"VI NARAt:4N .... ilh hi., 
finKer "'thuUlm-r ,'ml$en/ 

[31 The sok witness for the prosecution had oc.,n the complainant, Renuka !)evi NW1Iyan. 

The appdlam. Fnt'Shwar Raj. had gi""n c"idc~ on his o"n bchak 1\ had been 

admillcd that the appellant and thc complainant hale been hlL'lband and ,,;fc for 10 

years and have a 09 year old daughwr "rtheir marriage. ll", pros/XU1ion had alleged 

thai it Wlls 3 c:be of marital rape . Durin!! the period of 30 NOIl!mber 2015 to 05 

January 2016. the complainant an<llhe aceus.!'d were manioo 10 each uther. The trial 

joo!,;e had summarized the ~omplainant's e,idence as fullo""$ in the j~~.llIcnl. 
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'RCOll'en JO ."gremhn )1115 10 .; Jalluary 
rela/imuhlp heMe ... n !U'r.~dlund her h"Ioond 
to .,mul! unO 

" 
10 me. He ,j 

}OJ6. sht' Iwified Ihm Ihe 
tOO good. This I>US dUi! 

s"' 
fTi'/")' 

low bile,f 
. sex wilh Ill" •• 

Relll/ta explained Ihm by sex Jhl.' meant the (ll.'c",'ed Inw.'rflllg his penis in'hle 
her mgin(l. AllhQugh Ihe oct'uSI'd "W II.'!!alh marrifd 10 her, ,he did 'I9f "'ont 
tQ /wI'e 11.'X "ilh him. and aifin 'f ((>I1Sfnl /0 haw If X ",,'h him. S& luuitald rM 
O(('!/,'ed !hili she ,lIdn '( "'UII( /I, ha"e .<ex wilh him. Howe'AT lhe OCt·u.rd 
"'ould nor li"l.'n ta her and would forrrMit hm-e ."'x "/Ih her. She laid sill' 
/ff( unMp(1)' OMul lhis. 

lkt"«n JO j\ol'(m!xr lOp t()'; Janw.o 21116. neurl)' ,.I·e/") niKhl 1M oc'cU5ed 
,,",,uld filrer/ulfy hm'" .• ex wirh her, 

On ()ne occusion 'htrinK Ihis period. (he ocC'uw!d had inurtl.'d on rggplant /11/0 

~:,;,:,"~:::'~;R~'::"';":k;a, expfuilll.'dJunher. Afire Tefuming home from work. il was 
n "'ere s!.'epmg She and her hu .• hund hut! af1{uml.'nt.' again. 

/un ... sn hUl hu(1 f()Tced her, 

, 

R .. nllta 1 .. <IIfted llull aelriufly she dum 'r kJ1('''' Ihal lhe IIU·I/ .• ed would do such 
lllhillK a., IU' wa,' I ... golly morrled 10 her. Alllumglr sh" Iu,dfrll wry 00" aboul 
Ihis incitknt. she didn"r "'ulll 10 argue "iln 1M QCcu'i"d III she ,,'as afraid of 
him. S/w "lIS afmld rlrat h.· '<"Ould pllnch her. So slw h'pt it to 'It""e/f 

The romp/aiMIII leslifled furlher a. /0 Ihe .. WII(S """'h look p/ace nn J. 
.I11l11mr).' lQU';, SIr~ slIid I[ "'(IS II "f'r'e<doy, She lulll r .. tllrned Jmm ",ork "rollnd 
j.(){) .. JJO /n lhe rl'l'ning The) hut! l/wir dimwr ond had Ilrgumelll.' Jk. 
(K(UJl'd had f(JrcrM1y had 'Quaf ill[erro"r .• , \lith Mr IIl1d Ih(reaficr, had 
fi"cerulll' inscrl.'d his finger., /mo her \"(lgina and kept fW UMqt( Ilmil 
""wning. lie had fII)/ lellrer.leep. 

She testijied (hat 1m Ihis (/(Iy she reflL,ed ro haw sexlI<Jl mlerCOUF<e "/Ih Ihe 
occU1l"d HO"I"I ... r. Ill.' had/Qfcl"/lIl1y pul/ed her c/Olhe .• off and ~tarl .. d /un'illt-: 
sC.t "ilh hrr. I?rllUta again expluilled 111m by .In she me(mt Ih., accU5,'d 
inserlinl: hi" penis inside hre "/Jgllla Tfwr .. ajter. lhe QCcu.,ed had fQfc"f~lIy 
in.,erled ''''1' lifhlsftnKerslmo her I'agloo 

I?enuka 1 .. <lijied (hal after lhe .. e fll('iilems of j Jm/Uary )016, sire had hunJtd 
lip "irh hi., />f>hlll";Ullr, TherefiJre. sire h",1 madl" a wmploimto tire Polic .. 
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[41 The appellant under oath had denied thnt h raped his wife R~nuka at any point of 

time. lie had lestitied duat all the acts of sexual jnt~our<;c: relating 10 W fif1it count 

with her during the period 30 No'·ember 2015 10 05 January 2016 "ere eonscnsual. 

lie also had denied thaI he in5<'Ttoo an eggplant in\O Rcnul.a·s \Ul;ina. He had denied 

having in~ned his fingers into her vagina or ha.J :;.exual inlcrCQUl"SO' with ho-r againsl 

her consent on 05 JanuaJ) 2016. lIe had aJlcgl:d that his "ife Wll.~ crn:ating on him. 

[51 AI the end of tho- summing-up on OJ October 2017 the asscs.Wf1i had unanimously 

opined that the appellant was not guilt, of count 01 but guilty o f counts OJ and ().t. 

Thc majoril) of lbe asscSSOf1i had opinl:d that Ihe appdlant was guilty of count 02 . 

The IcarM<! trial judge had disagreed wilh tbe unanimous opini()fl of lbe assessors on 

count 01 and agreed "ith them on other counlS in his judgment deli'·cM on 05 

October 2017. con,ict~-d the appellant on all counts and sentenced him ()f1 OJ 

Novemb,:,r 2017 to 08 }curs and 04 months of impriS(lnmcnt <:w;h on aLi four counl> to 

run concum:ntly .... ilh a non-panlle period of 06 )ears and 04 months. 

[6] Tbc appdlant·s unlimel, notice <If appeal against com;;cti()fl and sentence prcfcm:d in 

person had bc.>n signed un 19 January 201 8 (recein:d on 25 Janua') 2018). Thoe dcla~ 

is less than 02 monlhs and lhe appeal had been considcn-"""d lIS tim.::!) on the !irst 

mention date in the Coun of Appeal . The appo:lIant had tendered an application 10 

abanllon his sentence appeal in Form 3 on 31 Augusl 2020. The L...,ga l Aid 

Commission had tendcre...1 an amended notic.;' or appeal only againsl con\ ielion and 

.... Tinen submis~ions on 13 Octob.."T 2020. The state had ,end~r...,d its "rillen 

submissions on 20 (ktO~ 2020. 

171 In terms or se<:liOll 2 1(IXb) of the Coun of Appeal ACI. IhI: appellanl could ~al 

aliaillSt con,iclion onl} wjlh leal'e of OO\ln. The test for leave to appeal is 'rfll.'o n~ble 

prosprct or SUCf"SS' (S« CauClU , Slate AA( :0029 0(2016: 4 October 2018 \2018] 

FleA 171. N~\"uki , ' Stale AAUOOJ8 01"2016: 4 Ocl"bcr lOl8 POl S] FJCA I n and 

Slalt ,. V, kanou AAU0052 of2017:4 October 2018 12018] nCA 173. Sadrueu " 

Th~ Statr Criminal Appeal No. AAU 0057 of 2015: 06 June 2019 [20(9] F1CA87 

and Wayuaqa, Stair 12019] I JCA 144; Ai\\ JlI3.20IS ( 121uly 2019) in order to 

distinguish arguahk grounds [sre Chand \ SlYIt [2008) FJCA 53: AAUoo35 of2007 

( 19 SeptL"TIlher 2008). Chaud,", , Stall' [10141 FJ("A 106: AAUlO of 20 14 and 
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i'ri'ai , ulI" Stille (201J1 I'JCA 14; CAV 10 of 2013 {10 No\~mbcr 2013)J from 1'1011 -

arguable grounds_ Th..is threshold is the SIllIle with lca\~ to ap~al applications agaillSl: 

scnlellCe as well. 

[81 GroWl<b of appeal urged on ho.half ofthc appellant aT'<' as follow •. 

I T"1uJJ 1M lear""d Irial jud,:!'" l'rN'd In /a» aml infuci "'Mn m- failed to 
,:!/I"I' eOK,'m ,('osons for O\'i'r,urning 1m- IlSSI'S.I,,..-·S rTUY0rl'Y "pm Ion of MI 

,:!Ililly. 

1. 1111' clm,';ction for th~ ~l'Cond . Ihird and [rmr,h ("(JUIII:;' of rafN< arl' 
UllfrUfQllobJe alld '101 sup(HJrted by ,m- IOllJlif)' of lhe e,·ielenCl'. 

OJ" ground 'if appeal 

[9J ll1~ appcllant'~ complaint is ba<;ed on paragraph 10 and 21 of the judl1Jl1cnl. lie 

alleges lhal !1Ie trial judge had failed 10 adduce c"gent reasons .... h} he W-oI:S dilli:ring 

from lh .. opinion of lh~ asscsson; on count 01. 

'/10/ In ,his cau IIu! ,hre/! Asse.tl"ors wtre U1U1n1mous in jimlinf( Ihe acclI-'l'd 
'101 Ruili> of cowu 1. ('/)IlSidering Ihe IOII/lity of 1M e,·id .. nce leel UI rhe "iul. I 
am "1,m- consider .. J opinion Ilu/l this i5 noJ juslified_ What 1M prosecullQII 
JuuJ /0 Ill'm'/! w as j<1:>/ Olle inci(fcm of $C.r/wl inler(Oune . ... ·ilh"'l1 lhe <""n.fem 
of 111£ comp/ainalll, .... hich loa" piaCl' .. ilhm Ihis p<'rioo_ 

/11/ II i.< my I"ic'" llull Ihe proSC(lIIion has pr(!l"ed ,h,' charge 'if Rape llgUlIIJI 
Ihe aC<'ll.,ed in em"" I. bepmd any r~uJ'allilbl~ daubl 

(101 The appeHam relies on bllutllhui " Stat~ [2009J FISC 7; CAV()(}242008 (6 Febru.:t1) 

20(9). Halt-il .... uk:!, Siale J20191 nCA 209; AAU 58 of20 15 (03 Cktobcr 2019) 

and Chandra. Stale (20151 FJSC' 32: CAV2!.2015 (10 1.k'<:~mbcr 201S) and my 

earlier rulin!! in Waininima • State [20201 FJ('A 159;AAL0142 of 2017 (10 

September 2020) in support of his contention b.lscd on the duly of the lrial judgt 

"hen disaW'ffing wilh tnc majority of assessors. 

[\1] I undertook some analysis uf pasl sc,~ral decisions of !hc Supreme Court and tIK

Court of Appeal in the face of a similar ground of al'P"al in I'ohlnan • State [2020] 

FJCA 157: i\AUOIlO.2017 (J Sept~mbcr 2020) and Waininjma , . StaIr [2020J 

FJCA 159:AAU0142 of 2017 (10 SC"pIL'lTIbc-r 2020) follow"d by a few othcr rulinp. L 
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do not intend the repeat the .>ame exercise here. H() .... e~ "r. m} conclusions .... ere 

subseqUl:ntl)' summarized ill Slale ,. 1'0111 ... [2020] FJCA 199: AAUOO24.2018 (12 

October 2010) and severaJ other rulings. "They are as follows. 

[12J There slill appears 10 be some gr~)' areas flowing from the past judicial 

prooounccments as to .... 11;11 exactl) the trial judgc's scope ofdut)" is "hen II<' :lWCCS 

as .... ell as disagrees with the majority of ~sesson;. 

]13] What could be as<;enai~d as common ¥round is tlml .... hen III<' trial judg" lI£n:-cs with 

the majorit) of assessors. the la" does not require the judg(, to spell out his reasons 

for ag.rccin¥ .... ilh the aSlieSSOr.; in a judjpllenl but il is IIdlisablc for the trial judge to 

ah"ll)S follow tile sound and best pract ice of briefly seuing nUl evidl"TICe and 

preferably reasoll!l (i)r his agrecmenl wilh the asscs..wl"S in a conei.;.: ..... rillen judgJTlC'm 

as il .... uuld be of greal a~)istance 10 the appellate court< to understand lhal Ihe trial 

judge had gilen his mind to Ihe f~t Ih:il the 'emict of coon is sUPJlOned by evidence 

solhm ajudgc's agreement wilh the assc~SOr5' oplllion is not ,i"''''ed as a mere rubber 

stamp of the Ialter ([,ide Mohammed, Slatr [20141 FJSC 2; CAV02.2013 (27 

February 201 4). Kai"unt v Stylr [2014J FJCA 35: AAUOO71.20 12 (14 March 2014). 

C handra v Siale J20151 rJSC 32: CAV2 1.201 S (10 I>ccember 2015) and Kumar , . 

Sllll(' [2018J FJeA 136: AAU 103.20]6 (30 Au¥u't 2018)J. 

]14J On the other hand .... hen !he lrial judge disagrees with lhe majori!} of IISSCSSOI"ll the 

lIial judge should embark on an independent assc!>.~ment and e\1\llIa!ion of !ho. 

c"idence and must gi\r 'cogent TlOas<:>Il!l' founded on the .... etght of the c\idencc 

ref1«ting thc judgc's \ie ..... as \0 the credibility of I,ilnesses fOT differing irom the 

opinioo of the asseSSOI"ll lind the rcawns must be: cap:thk of withslWlding critical 

examination in the light of the "hole of the e\"iden~e prc~nll:d in the trial [vide 

La ulabui V StaIr [2009] FJSC 7: C AVOO24.2008 (6 FebnLlll) 2009). Ibm \ 5lat(' 

[2011] FJSC 12: CAV()()(l1.2011 (9 Ma)" 2012). Chllndu ~. Slatf" [2015J FJSC 32: 

CAV21.20\5 (10 Decembe:r W\5). U"lei!£r uka. " SIlItf" [2019[ FJCA 209: 

AAU5l! .2015 (3 Oclober 20]9) and Singh \' St!lt [2020J FJSC I: CAY 0027 of 2018 

(27 February 2020)] 
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[I SI In both siruations. a joogm"'Dt of a trial j udgc cannot IIOt be txm~idered in isolation 

"lthout ncc('l;~lCil} looking at the summing-up. for in t~'TTIlS of .section 237(5) of th", 

Criminal Procedure Act. 2009 the summing-up and the docision of the eoun made in 

writing under !i<!ction 237(3). ~hou1d eoUecti\dy be refetretl to as the judgmeot of 

eoun. A trial judI!:'" therefore . is not expected to repeat ~" erytliing ho:- had stated in th", 

summing-up in his \Hitten dl'eision ( .... hieh alol'lC is nnhC'r unhelpfully referred to as 

the judgment in common I..l-e) e\'en .... heo he disagr.:es with thc majority o f assessors 

as loog as hc had directed himsc!f on the lines of his summing-up to thc asSoi:5sors. for 

il could reasonable ~ assum....d that in the summing-ap th"r", is al most always some 

d"grec of assessm",m and naluation of e, iden~ by tlk> trial judg'" or some assistancl' 

in that regard 10 th" asseSSOr>; by the trial judge. 

r 16] This Slane", is consislent "ith tho: positlOl1 of !he trial judge at a trial .... ith assessors it_ 

in Fiji. the a<;S<'ssors an: not th~ sole j udge of facts .. ~ j udge is the .ole judge of fact 

io ~I of guilt, and the assessors ~ the,-e ool} 10 offer their opinions. based on 

their views of the facts and it is the judge who ultimatcly decid~s whem..,. the 3Ceuscd 

is guil!> or oot (vide N, ,,konlllwle ,. Slat!,"' [2QOtiJ fJCA liS; i\l\110048.2005S (22 

Mar~h 20(6), NOli Mna ,'. T he SIMIC [201S) f JSC 30; CAV 009 of 2015 (23 

Octom 201SJ Il!Id R(lkoDtta , Statt'l2016! FJSC 33: CAVOOO9. 0016. 001~. 

0019.2016 (26 Augu,t 20 16). 

[171 Thercfo~. view"d in the light of the past decisions 00 Ihis areJ of la", I am of the 

\'i"" that th<: l~ trial judge's mISOOS ;n p;tIlIgraph~ 21 and 22 of lbe judgmeot 

had n<lt measur~d up 1(1 Ihe required standard wheo he o\"enumoo the assessors' 

opinion in resp«t of ~ount 01 lie had sul1icienll~ narraled but does not seem to hale 

undena!..cn an i(ld<'~ndeot a~scssmcnt and el'aluat;oo of the ~videncc and not ghen 

'cog",nt reasons' foulxkd on the "<'ight of such el'idcocc and most import.antl~ failed 

to reflect"" to the credibili ty <If the complaiMnt and the appdlwll on the issue (If 

consent or lad. ofil in din"ering from th<: opinion of the as!£'Sso,.,.. 

Il~l This being a CIISe of '''ord against word'. as eoocoo..otJ by the SllIte. the assessors' 

opinion of nOI guil ty in respect of count 01 would obviou'il} have been ha<;('d on 

disbcli~\ ing tbe complainant's nidcocc of lack of COl1Sl:nt or al least not being sure of 

the a.peeI of "ant of conSCT1t. for Ihe aCIS of sexual intercourse "ere 1101 disputed by 
, 



the appellant. The trial judg~ had not staled "hy he lhought th~t the complainant's 

version was ~redibh: as opposed to or cOnll1lJ} to "hatth~ ~sors had Ihoul1hl. 

[ 191 Thc state con~edcs that the reasons given b} the trial judge fail 10 salisl') th~ 

'eogCTlC}' ICSt in rcs~1 of CQU/\t 01 fonnulated in ~'erol decisions alxwe cited but 

arl1UCS that th~ reawns could be rcadil} inferred from the summing·up and Ihe 

judgnKnt. II also arg~ that the trial judg~ cannot an) way gil l' f"(>llSOnS why he is 

disagrC\'ing with the l\S:iessor< as Ihci r rea.wns are oot koo"T1 but all "hal the trial 

judge could do is to pro' ide his 0"T1 independent reasons for cor»luding that h~ is 

ei ther sure or nVi sue of guilt of the appellant. H()w~cr. what o;eetion 2}7(~) of the 

criminal Procedure Acl, 2009 requires thi.' trial judge 10 do is to give reasons why he 

is disagreeing "'ilh tho: opinion of Ihe a.~ssors; oot their rca~ms. In an) e'em the 

trial judge had no! gi-en independent reasons of his own for his o\CMuming the 

assessors' opinion. 

[20J Th"-Irial judge at parographs 69 ·71 had eOl1'Cl,:tly di r.,.,;led the ass.>swrs in h:rrns of 

00" Ihc~ should consider lhe appdJanfs ~\·idel1C~. The ..... directions are in line Wilh 

Ihe prescribed directions when there is a 'word against word' conflict bct\\t'eIJ 

prosecution and dcft"rICc as e_~presscd in kibenolo I Thr Qut't'n (1985111C6 66; ill 

(LM 5Q7 (; ""nd~r v SIYI~ 120151 FJrA I; AAUOOn 01'2011 (02 January 2015) 

and " "mid ,' SIYle [2017J FJC1\ 112; 1\1\(:105 orlOI} (I~ SqJIemb.>r 2(}17) 

[211 When IIIe assessors had expressed their opiniol\ Inft'r ulio consiUering ~ directions 

Ihat Ihf aplX'lhmt wa~ not guilty of count 01. in m) view it ,,"as incumhenl upon the 

lrialjudg~ to ha\e analyzed and cmlualed both '~rsions and 5eI do"n his own reasons 

"h) he wa\ de<:iding Ihm trn: acts of sexual int"TCoorse b.>lween spou~s. as they 

"ere. had been aguinst the consent of the l'Omplainam. The trial j~ had 

unfo"unatel~ failed to do that. 

I22J T~rore. I belie"e Ih:\I the arflCllanl hai a reasonable prospect of slICcess wilh his 

liTht ground or appeal ilTCSpccti\~ ofthc linal outcome of the appeal and therefore. he 

deserves i<.-d\C to appeal. EICIl utherv,iiiC, Ihe imponancc of Ihe poinu; of la .... r .. i$ed 

b) the state is a good eoough reason 10 allow this matter to re-deh the full court. 
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[231 1I0\\e\"er. the state argues that tile con~uence of failure to ghe 'cogent' reasons 

would not lM.'Cessaril, guarant~e Sl1C<;~ for the appellant in appeal. for this eoun can 

adequately discharge its appellant fuo<;tion independent orthc said failure 00 the: pan 

of the trialjud~e. the argum"ot goes funher 10 St:l~ th:1I >=tioo 237(4) is silo:nl on 

the eon~ucnce o f failure to 3dh~ to the;> section by the trial judge i,e, to give 

reasons in differing with tbe all$t'Ssors and that .... hile such a failure may constitulc an 

error of law it doc:<; not folio .... that such failure would necessarily amount 10 a 

misc3JTillgc of justice. 10 other words. the stalC argues thai lack of cogent reasons 

alone can ne,er found a succc'>l;ful appeal tm1"ss there has been Ii miscarriage of 

justice, 

[24J The appc:Jlate function is what is prescribt:d by section 23 of tile Coun of Appeal Act. 

In other words the stale scrnlS to suggest that ifT('S~ti\'c of whether the trial judge 

had failed to ghe cogent reasons in the judgmenl in disagreeing .... ith the;> IlSSCs..<;OC'l; or 

for that matter despite any complaint regarding trial proceedings. still the Coun of 

Appc:al should independently assess c,idenec to dCiC11lline .... hctbcr there is IIny 

ground enumerak"ti in SCC\ion 23 Coon of Appeal .\ct upon »hieh the verdict should 

be set aside lind if not. the ,,,rdiet ,wuld not be disturbt:d. Whether the verdict is 

supported ~ e\idence is one of them. S'eedless to slate. that e,'en if;1 is open tu this 

court to do thaI. thi~ tasl.:: could be undl.'Tl8.ken nnly by the full coun after con;;idcring 

all the e\idence led in the ca~ and the appellanl descf\'es lea,'e to appeal 10 Ihe full 

eoun lor that reason aiont:. 

[25 1 This appm;lch. ho"e\'~r. would create ICn,ion wilh Ihe long hdd view of tht: function 

of the: Court of Appeal under seclion 23 a~ articulated in Sabih \ Stat" [ 1992] FJC,\ 

24: AAUOOlllu.87s (27 Nu\'ember 1992). Kahum Y' Stille [20131 FleA 146; AAU71 

of 2012 (14 March 20\3). Singh Y' S'll" (2020] FJCA I: CAVOO27 of 2018/27 

Febroa/) 2020). KanWII \' SllIle [2020] FlCA 211: AAUOO21.201H (3 November 

2020) and TUraglllflalol , Sta te [2020] FJCA 212: AACOO27.20111 (3 "'o,embo:r 

2020) based on interpretations in the UK of a similar pro\ ision. 

[26} In the same process. the Slate af);ues thm it se..ms illogical not CX~I a similar duty of 

having to Ilhc 'cogent" /'CllSOIlS from the lrial judg.:- "hen tw: agr«li .... ith Ihe assessors 

.... bile such a I\."quirement i, insisted upon ..... hen he disagrees. The argument appears tn , 



suggest tlmt in both situations the trial judge should indC'p<luienlly analyze IUld 

elaluate the elidence and eome to his 01>.11 conclusion and should gil'e I\'".lSOIU for 

~eing or disagrccing with Ihe assessors. This is similar 10 IIx- position that Hi5 

Lordship MllTSOOOf J adopto.-d in Ibm I ' Sfatt' (supra). 1I0"el·<:r. it W\Ill held to be 

obil"r in Kail'um I' St~le (supra) "hich hodd in/a af;u that "heT\' the trial judge 

a~ " ilh the opinions T\'ndered by Ihe I\SSCssors. ~ion 237 of Ihe ('riminal 

Procedu~ Act ~s not requin' the: trial judge 10 earry oot an independent anal}sis of 

evidence before pronouncing judgm.:m. Justicc MarsoM himself later explained in 

Chandra " SllI\ ( (supra) that in RII",. Ihe Supreme Coun did not. and did not h",'c 

to in the circumstances of thaI ca;;.:. express an) vic" in regard to whether reasons 

bale 10 be pWl"idcd by the trial judge for agreeing with the opinion of the assc.'SSOrs. 

His Lordship \'lent on to state that under s..'<;lion 237 of the Criminal Procedure Act 

the trial judge is required to make an indepcrKkm as~ssmem of the Cl"ideoce to IJ" 

.<;atisficd tbal Ihe vcrdid of court is .,upport.,.j by the evidence and is not JX"T\'c-n;e 

noting that if the lrial judge disagrees" ilh the unanimous or majority opinion of the 

asscsson.. "Ire shall gin! hi\' rea:;Onf . ... hid. ,half be "'rillen om.." und be pron<mnced 

in open COWI~. 

[27] lIis l.. .. mlship also dre" a distinction betwCi!n (1) Ike requirement ormal:ing an 

indC'p<ndenl assessment of u.., ~I ideoce: and (2) gi"ing reasons for disagr«ing "ilh 

the opinion oflhe assessors and suid thaI in el"c\") case 'Iher~ a judge tries a cu:;.e with 

assessors. the la .... requirC"$ the trial judge to mnle an indcpmdent e,a1uation of the 

evidence so that he can decide Ilhether to agree or disagree "ith the opinion of the 

asses.~. Justice Marsoof explained thai the judge is dUl\ hound 10 make such an 

evaluation as tbe decision uitinl3tCl\ is his. and no! thaI (>f tho;: a,.:;emrs, unlil:, in a 

trial hy iUD'. Once the trial judgc makes such an ClalUj!tjoo and decides 10 agree "ith 

the ISseSS!.'rs. ho;: is 001 requjrcd hv law to 411'1' rca">!lDs' hut he must give his 

reaSQns for d; '<ill!1Icing with the lISsessors, 

[281 Justice MlIf"SOOf IIgrttd thai an 31"'J'<:IIate coun "ill ho: greatl) assisted if a wrinen 

judgment selling out the evidence upon which the judge relies "hen he agn.'"ec< with 

the opinions of lhe IlSSCsson; is dcli\"~red [as hdd in Mohammed I ' Stat~ (supra)1 

and recommended that it should become the: practice in all lrials in tke 1Ii~ Court. 

Hi. Lordship Justice Keith. while agreeing Ihat since the trial judge is the ultimale 

" 



finder of Ihe fOCls. he has 10 e,'aluale lho:: evidence for himself. ami C(lme to his o"'n 

conclusion on the guilt or Olhel'\,ise of Ihe defendant sugg.:sted thaI b) far lhe bener 

practice is for the judge In explain in his judgment \\hat his reasons for his verdict aTe 

and urg.:d all judges 10 do thaI. lIo\\e'<'r. His Lord.hip did oot think thaI lho: 111\\ 

requim; the judge 10 s!X"1I out his reasons in hi, judg~fl( in those cases in which (a) 

he agrees with the as.~ssors (or at any ratt: a majority of the asscssms) and (b) his 

e:\aluation of the e"idC"n<:c and his reasons for oom'leting or aequining Ihe detend30t 

can readil} be infe:m:-d from his summing-up 10 the assesson< without fcar of 

oontradiction. 

[291 Ho\\c\er. the Supreme Coun had flOt elaborated as 10 how tht: exercise: of t:val03t1Og 

evideoce and giving rt'asons c,)uld be so rigidly Sl.'parnled from t:ach other 10 " 

practical sc:usc. for ""hin clulualion one rna} find rt'a",ns or evaluation may 

naturally and logically lead 10 rca.'0ns. 

[30] I"he: Coun of Appeal in Kumar \. Stato' (supm) held that there i$ no l"I:<juiremcnt for 

tbe judge 10 gh'e: an)" judgment "'ht."Tl be agrees wilh the opinion~ of the asse~ 

under .c:ction 2) 7(3) nfthe Criminal rweedur~ Act 1009. 

[31] In Singh , State (>upra) '" here the lriul judgt: h:ld 01 "nurncd the asSl.'ssurs' opini"n 

Marsoof J statcd thai il is e:"idenl on thc available t:vidence that the trial judge had 

failcl to "lTecti\c discharge: his statutory dut) of CI U1U31ion und independcnt 

asscSl;menl of the: c\ide:oee ",hc:n differing with the: unanimous opinion of the: 

as>cs;;on and Ihat thc Court of Appeal had in all the circumstances of this ea.'II:, failed 

10 dischargt: its supenisol) fWIClion of considering carefull~ whcth..'T the trial judge 

had adcquald) eompli~d \lith his stalUIO')' dUI)" imp<.>Scd b} -.eelion 237(4) of Ihe 

Criminal Pmcedurc Dc:crc:c. 

1321 The Supre:mc ('oun h:l.~ nOI o,errulcd Kai,um ," SlalC (supra) or Kumllr v Stale 

(supra) in any of its alxl\e d~isions. Therefore. there is a need for the: Supreme Court 

to unequhocaHy la~ down the legal pcn;ilion d .I'-Q-\·;s the Irial judg~'s dUI~ ",hen 

agre..ing with the a5OCssors. One thing i. clear: Section 237(4) eompcl~ a Judge to 

gi\c reasons "hen disagrt:eing loIilh the assessor. 0011hc kgislalurc ha. not im~d a 

u 



similar obligation on !he trial Judge "hen he agrees ";th the asscs..'iOI'S. 11M: legal 

position when thC' judge i5 disagnxing "ilh the Il$sessol'll is dea""r, 

I3J] Howe\er, in thi s ease tht legal position of a trial j udg~ when hc ag""es with the 

assessol'll dOC'S nol llrise. Th~rdore" I am nut inclined to Commclll on thaI Il$pcct an} 

further and my aho\'c commcnts on thaI "en: m.)(k in fairness 10 lhe S1at~ counsel 

who made suh,lam ial oral sUhmissions as well on this poinl of law, 

0]"4 gruund of appeal 

[34] l'he appellant argu.es lhal the \crdiet in resp.."Ct of counts 24 is unreasonable and 1101 

supported by ~ ... idcnce, 

[J5) [n Sahib,' Stat~ (supra) the Coun of f\ppc:al stated as to "hal approach the uppellme 

court should take "h~n it is complain~ that the verdict is unreasonable or cannot hc 

suppon<'d bye, idcncc under section 2J{1 )(a) of the Cuurt of Appeal Act. 

' ... ... .. Huring romkkrrd th, ,I'iLk"" against dd~ unprilanl """ ,"}tnIe Me 
mnlO/'ID tM ,,"diet W(I .... unrta.wnaWt, There lfm clem-/) Hidcnrr on which 
1M ,wd'cl CU1l1d N h,,,"Y. ,, ... , . 

[36) A man: clahorale di<;eussion on this I\Sfl'C\'I can be found in Ra,","'a ,. StItt (2020) 

FJCA 211: AAUOO21.2018 (J November 2020) and TuragllJoaloa , Stale (2020] 

I JCA 212: AAUOO27.2018 (J ;"o\<:mhcr 2010), 

[J71 In Kai"um .. S!a!t [2013]lJCA 146: AAU71 of 2012 (1 4 March 1013) the Coun of 

APf't'al had said thai ....-hen >I verdiel is challcnged on the ba.~is Ihal it is IInreasonahlt 

the test is ",hether thc trial judlle eould have reasonably convicted on the e\idenee 

bcf~ him (s« Singh, State (2020J FJCA I. CAVOO27 of lOIS (27 J'ebruar; 

2020)1· 

(38) The appellant's argument IS thaI bcc.a1L ..... the aS5CS.'iOrs had n"l beJic,,,d Ihe 

complainant on eOlint 01 that had happ...'Tled hcp.',cen 30 NOHmhcr 2015 and ().I 

J1Illllal) 2016 the) could not ha\C hclieved her on count 01 Ih:1I had supposedl) 

oceurr.,.) during Ihe same time period. 

" 



[J9[ I~ difference is that reg,lrding lhe alkgat;oru; in s.xond. 1hird and founh eounlS the 

appellant's potion was ODe of total denial "hereas he had accepled having had sexual 

jnt"reour~~ 3S alleged in Ihe lit'S1 count bUI "ilh con . .,.,nl. Therefore, it was oot 

unreasonabk for lhe a5S<.""SOrs and lhe lriul judge 10 00, e bel;,,", ed the complainant on 

2·4 counts "hile rcj~ting Ihe 31'f'!:I1ant's lotal denial. In other words the culpability 

of the appellant in resp«t of counts 2-4 did not dcpt:nd on whether Ihere wm; 

'consent' "r 001 but "hethcr those inddents ncnun::d or 001. ConlllU) 10 tIk

appellam's ilSSC"nion. thcre was ample e"idence to suppun the verdie! on 2·4 counts. 

140[ Therefore, this ground of app.:al has no reasonable prosp..'<:t of success in appeal. 

Order 

I. Lc:a\'e to appealagaillSl COO\ ictioo is gJ"".ullOO on Lhe fil'\l ground of appeal. 

B 


