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[1]  The Appellant was charged with | count of money laundering contrary to sectionn69 {3 }a)

of the Proceeds of Crimes Act. 997,

[2 After trial the Appellant was convicted and sentenced on 18" September 2018 to 5 years

imprisonment with a non-parole period of 3 years.



[3]

(4

The Appellant has filed a timely appeal against conviction and sentence on 26 Seplember

2018, On 28" September the Appellant also made an application for bail pending appeal
supported by an affidavit, On 13 December 2018 the Appellant filed an application to lead
further evidence supported by an affidavit by herself and by one Chandrika Prasad.

The Appellant has filed an amended notice of appeal setting out the following grounds of

appeal:

Against Conviction

l.

==l

THAT the Learned Trial Judge erred in law and in fact in relving
on and / oor considering and /[ or faking inte consideration
ingdmissible andior prejudicial evidence in finding the Appellant
guilty,

THAT the Learmed Trial Judge erved in low and in fact i mot
adequately / sufficiently’ referring / divecting himsell and the
assesyors on the circumstantial evidence that wax relied hy the
State,

THAT the Learned Trial Sadee s failire to adequately evalvaie the
evidence prior io returning a verdict of guilty as charged, and the
Sailure of the Learned Trial Judge fo independently assess the
evidence before conforming the said verdict, have given rise to a
grave and substantial miscarviage of justice.

THAT the Learned Trial Judpe erved fn low and in Joct in nol
directing himself and / or the gssessors to refer o any sunuming up
the possible defence on evidence and as such by his failure there
wes a substantiol miscarriage of fustice.

THAT the Learned Trial Judge erved in law and in fact innot taking
inte consideration adequately that the action of the Appellant was
mat contrary to law and further whether she had knowledee that the
muoies ghe senf overseas were fainted monies. Such foilvee to dod
so caused substantial miscarriage of fustice.

THAT the Learned Trial Judge erred in law and in fact in taking
too long fo outline all the evidence in his summing up which was
unfair, imbalgnced, confusing and one xsided and hence a
substantial mixcarriage of justice had occurred,

THAT the Learned Trial Judge erved in law and in fact in not
adeguately Ssufficiently'referring/directing himself or the Assessors
the Prosecurlon evidence against the Appellant was highly



circumstential which was not adequarely supporied by Prosecution
evidence.

8 THAT the Learned Trial Judge erred in law and jn fact in
misdirecting and'or adeguately directing the Assessor on the Law
ay o circemstantiol evidence and Jailire to o doooso consed
subhstantial miscarriage of justice.

8 THAT the Learned Trigl Judge erved in law and in fact when he did
not reconsider before sentence that the Prosecution witness whose
evidence the Learmed Trial Judge relied on against the Appellani
flied on oath and that the evidence thai was provided by the
Appellant's Counsel was not contradicted by the State and as such
there was miscarriaee of justice.

1. THAT the Learned Triol Judge ereed in law and in fact when it way
brought 1o his attention new evidence that the Prosecution witness.
Ravinesh Mani, had lied during the irial, refected the Appellant's
application for a stay of the Proceedings and/or not to proceed with
sentence and / ov if the Learned Trial Judge persists o sentence
then the execution of sentence be stayved pending  further
imvestigation of the miscarriage/falye  evidence given hy
Prosecution witness, Ravinesh Mant and as such a failure caused a
swhstantial miscarriage of justice,

11 THAT there has been a substantial miscarriage of fustice in that the
assessors were tainted during the trial by the conduct of one or
MMOFe SSEES0rS,

12, THAT there has been a substantial miscarriage of justice in that the
Appellant has been denied a fair trial.

Against Sentence

13, THAT the Appellant relies on Grounds | 1o 12 stated hereinabove,

14, THAT the Appellant's appeal against sentence being manifestly
harsh and excessive and wrong in principal in all the circumsiances
of the case.

13, THAT the learned Trial Judge erved in law and in fact in taking
irrelevani maiters into consideration when  semencing  the
Appellant and not taking into relevant consideration,
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{6]

10, THAT the learned Trial Judge erved in faw and in facl in passing
sentence  of  imprisonment  was  disproportionately  severe
punisiment confrary fo Section 23 of the Constitution of Fiji (1998}
fSection 11 uf the 2003 Consiitution of Fifi)

I7. THAT the Learned Trial Judge erved in law and in fact in not taking
inte consideration adeguately the provisions of the Sentencing and
Penalties Decree 2009 when he passed the sentence against the
Appellani

The Appellant along with two others who were charged were involved in a sophisticated
online scam having intemnational consequenees. The victims had maimtained their bank
accounts with Westpac Bank. All accounts had online banking facilities. After hacking into
their electronic banking facility, unauthorized money transfers were made online 1o two
separate Westpac Bank accounts. The transferred stolen money had come into the account
of the 2ndAccused, Avenai Danford and that of another person named Avitesh Chand. The
money deposited into those two accounts was withdrawn on the instructions of the 1
Acused, Rahul Rajan Naidu, Avenai Danford, the 2™ Accused, having withdrawn the
stolen money from his account gave it to the 1% Accused. 1stAceused with the assistance
of the third accused, (the Appellant) a teller at the Western Union transferred the stolen
money out of the country through Western Union, breaching protocols and procedires ol

Western Union.

The Appellant filed written submissions regarding her application for bail in the first
instance and followed it up subsequently with written submissions regarding the appeal

against conviction and sentence.

Adducing of fresh evidenee

7]

Regarding the application to adduce fresh evidence, an application will have to be made to
the full Court of the Court of Appeal as a Single Judge is not empowered to deal with such

an application in terms of section 35 of the Coun of Appeal Act.



Application for bail pending appeal and leave to appeal

[8]  Section 17(3) of the Bail act, 2002 provides:

“When a Court is considering the granting of bail to a person wha has
uppeuﬂed agerinst conviction or a semtence the Court must fake info aecouni

fat The likelihood af success in the appeal;

(bt The likely time before the appeal hearing:

fod The proporiion of the origingl sentence which will have been served by
ithe Applicant when the appeal is heard, ™

[9] The position regarding bail regarding a person charged for a crime and awaiting trial and
one who has been convicted afier trial was succinctly set out by his Lordship Sir Moti
Tikaram in Amina Kova v State Cr App. No.AAL1/96 as follows:

"I have borne tn mind the fundamental difference between a bail
applicant waiting Trial and one who has been convicied and sentenced
to jail by a court of competent furisdiction. In the former the applicani
is innocent in the eyves of the law until proven guilty. In respect of the
faiter he or she remains guilty wntil such time as a higher court
averfurns, if at all, the conviction. It therefore follows that a convicied
person carries a higher burden of satisfying the court that the interests
of justice require that batl he granted pending appeal

[10]  His Lordship Justice Ward in Ratu Jope Seniloi, Rate Rakuita Vakalalabure, Ratu
Vilinme Volavola, Peceli Rinakam and Villame Savu v The State (Crim. App.
Na.AAUOD41 A4S, High Court Cr App No.0025/003, 23 August 2004) said:

“It has been a rule of practice for many yvears that where an accused
persan has been tried, convicted of an offence and sentenced 1o o ferm
af imprisonment, only in exceptional circumsiances will be released
o bail during the pendency of an appeal. This is stll the rule in Fiji
The merve fact an appeal is brought can never itself be such an
excepiional circumsianee. " (Emphasis ming)

[11] Scutt JA in Matai v The State (2008) FJCA 89 AAUDDIR. 2008 has set out in detail the
manner in which applications for bail pending appeal have been dealt with in common law
Jurisdictions which all deal with the high threshold that has to be met with by an Appellant
secking bail pending appeal.
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[15]

[16]

[17]

[15]

It has been clearly laid down in a series of cases that bail pending appeal will be granted
only rarely and that too where there are exceptional circumstances, Therefore the threshald
is very high when applications for bail pending appeal are taken up for consideration by
Court,

In the present case, the Appellant is relying on the grounds set out in paragraph 4 above,

As regards the grounds that have been adduced whether there is a likelihood of success in

appeal, it is relevant to consider how the Courts have dealt with same.

In Ratu Jope Seniloli and Ors. v The State (Supra) the Court of Appeal said:

"The first question is the likelihood of success in the appeal . The likelihood of success has
always been a factor the cowrt has considered in applications for bail pending appeal and
seécrion 1773) now enacts that reguirement. However, if gives noe indication thar there hay
heen any change in the manrer in which the court determines the question and the courts
in Fifi have long reqguived a very high likelihood of suecess. It s nor sufficienr that the
appeal raives arguable poinis and it is mot for the single fudee on an application for bail
pending appeal to delve into the actual merits of the appeal. That as was pointed in Kova's
case, is the function of the Full court after hearing full argument and with the advaniage
of having the trial record before it "

The written submissions that have been filed on behalf of the Appellant has been in two
stages, firstly regarding the application for bail pending appeal and thereafter regarding the

grounds of appeal against conviction and sentence.

Much emphasis has been laid down in the written submissions regarding the application

for bail pending appeal and the application for adducing fresh evidence.

The emphasis on the written submissions of the Appellant have been apart from the written
submission regarding the application for bail, on the guestion of fresh evidence being
adduced which relate to grounds 11 and 12 of the grounds of appeal.
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[21]

1221

[23]

[24]
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As regards the other grounds of appeal, only grounds | to 4 and grounds 7 and 8 have been

addressed. On these also, grounds | to 4 have been addressed together and grounds 7 and
& have been addressed together. No submissions have been made on any of the other

grounds.

Addressing grounds |1 and 12 it has been submitted that they are based on the material set
out in the affidavits that have been filed with regard to the adducing of fresh evidence. I

ison that basis that it has been submitted that the Appellant has not had a fair trial,

As stated above at paragraph [5] the adducing of fresh evidence has to be on the basis of
an application to the Full Court of the Court of Appeal and not a matter that can be dealt
with in the present instance,

Grounds 1 1o 4 have been set out in wide generalized terms and are vague. They refer 1o
generalized matters, such as, the learned trial Judge not taking into consideration
inadmissible and/or prejudicial evidence without setting sufficient particulars, the learned
trial Judge not directing himself and the assessors on the circumstantial evidence relied on
by the State, failure to adequately evaluate the evidence. failure to refer to the possible
defence that would arise on the evidence. The Appellant has failed 1o give particulars of

the evidence that was being relied on by the Appellant in support of these submissions.

The learned trial Judge had in his summing up dealt with circumstantial evidence in detail
and also in his judgment. The learned trial Judge had also analysed the evidence that was
led in the trial in great detail and had also dealt with the evidence that the Appellant had
been relying on for her defence.

In these circumstances, these grounds {1 1o 4) have no likelihood of success.

In ground 7 and 8, the same position regarding circumstantial evidence has been revisited

without giving any particulars and therefore there is no likelihood of success,
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[28]

[29]

[30]

[31]

In grounds % and 10 the Appellant has taken up the position that the learned Trial Judge
had erred in law and in fact when he did not reconsider b3efore sentence that the
Prosecution witness whose evidence the learned Judge relied on had lied on oath and that
the evidence that was provided by the Appellant’s Counsel was nol contradicted by the

State and as such there was a miscarriage of justice.

The judgment was delivered by the leamed trial Judge on 4™ September 2018, When the
case had been adjourncd for the 10™ of September 2018 for sentencing submissions and
mitigation, Counsel for the Appellant had filed a notice of motion su pported by an affidavit
seeking a say of the proceedings and not to proceed with sentencing until further

investigation and that the current trial be declared a mistrial.

This was an unusual application that was made by Counsel for the Appellant, which was
made after the judgment was delivered. However, the learned Trial Judge had considered
the application and in a written Ruling given on 107 September 2018 dismissed the

application as there was no basis for such an application.

It is based on this Ruling regarding the application made by Counsel for the Appellant that
these two grounds of appeal 9 and 10 have been formulated. There is no merit in these

grounds and are not arguable.

The other grounds of appeal regarding conviction have not been supponed with any written
submissions and contain very much the same matiers addressed in the grounds that have

been considered above and therefore have no likelihood of suceess.

The grounds of appeal against sentence are again in a generalized form without setting out
the errors in the sentence such as whether the trial judge acted upon a wrong principle,
whether he allowed extraneous or irrelevant matters 1o guide or aifeet him, whether he has
mistaken the facts, whether any relevant consideration were not taken into account in

sentencing.
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[37]
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The sentence of 5 years imposed on the Appellant is at the lower end of the tarifTof 5 10

12 vears.

The grounds of appeal against sentence also have no likelihood of success.

The Appellant was sentenced to 5 vears imprisonment on |89 September 2018 and
therefore has been serving the sentence for about ¥ months and therefore has not served a

substantial period of the sentence.

In Ratu Jope Seniloli & Ors. v The State (Supra) the Court of Appeal said that the
likelihood of success must be addressed first, and the two remaining matters in S.17{3)of
the Bail Act namely "the likely time before the appeal hearing” and "the proportion of the
original sentence which will have been served by the applicant when the appeal is heard”

are directly relevant ' only if the Court accepts there is a real likelibood of success'

otherwise, those latter matters "are otiose'

Having considered the submissions made belore me, | am of the view that the grounds of
appeal do not meet the threshold of béing ones where there is a very high likelihood of

SUCLCES,

In the above circumstances the application of the Appellant for bail pending appeal is

refused.

| have also considered the grounds of appeal against conviction and sentence as stated

ahove and | am of the view that they are not arguabie.



Oriers of Court:

[1] Leave to appeal against conviction and sentence are refuved
[2] Application for bail pending appeal is refused

3] This Court lacks jurisdiction to gramt the application to adduce fresh evidence.

Hon, Justice Suresh Chandra
RESIDENT JUSTICE OF APPEAL

10,



