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RULING

The Appellant was charged with 3 counts of Bribery contrary to Section 4(2)(a) of the
Prevention of Bribery Promulgation No. 12 of 2007.

After trial the Assessors unanimously opined that the Appellant was not guilty but the
learned Trial Judge overturned the opinion of the Assessors and found him guilty on each

count of Bribery and convicted him,

The Appellant was sentenced to 3 vears imprisonment with a non-parole period of I8
months and ordered to pay a fine of $1000.00 in default a further 100 days imprisonment

to be served consecutively.

The Appellant filed a timely notice of appeal and an application for bail pending appeal
supported by an affidavit. In the notice of appeal the following grounds of appeal have

been set out:

"Comvicfion

1. The fearned Trial Judge erved in law and in fact when he failed o
consider that police afficers do not fall within the ambits of Public
Officlal as per the Interpretation section of the Prevention of Bribery
Promulgation (Act) No. 12 of 2007.

2. The Learned Trigl Judge erred in law and in fact 1o allow the
prosecution of the matter, despite the information jiled by the
Respondent was defective from the owiser of the trial In that the
Appellant being a police officerispecial constable) did mot fall within
the ambit of Public Official under the imterpretation section of the
Prevention of Bribery Promulgation (Act) No. 12 of 2007,

3. The Learned Trial Judge erred in law when he failed 1o give cogenr
reasons for overfurning the unamimous nol guilty opinion of the
Aszessors.

4. The learned Trial Judge erred in law and in foct to comvict the
Appellant despite the wnanimous not guilty verdict of the three
Assessors.

3. The Learned Trial Judge erred in law and in fact to convict the
Appellant despite the wnanimous not guilty verdict of the three
Asgessors.



Semlence

6. The learned Trial Judge erred in his sentencing discretion to stae
that for the tariff of briberv by a Public Official under the Bribery
Act is not well settled, when in fact the Tariff was well seitled by
Justice Madigan in Siate v. Blake [2014]

e |

The learned Trial Judge erred in hix semencing discretion to stare
that fn  Beranmaliva v Fifi Independent Commission Against
Corruption (FICAC) [2007] FIHC 911 HAA 30.2017 (1 December
2017) this Court in ity appeal judgment had erroneously identified
the tariff set by Madigan J in State v Blake [2014] FJHC 375 (29
May 2014) fas being between 9 months and 3 years. The Appellant
believes that in fact there was a proper tariff of between & months
and 3 years. The Appellant believes that in fact there was a proper
tariff of between § months and 3 vears set in State v Blake thuy there
way mo errar by the learned Judge 1o identify the tariff in Beranaliva
v FICAC

& The learned Trial Judge erred in his sentencing discretion io slate
that there was we exceptional circumstances in this case o suspemnd
the maiter, despite the Appellan in mitigation praying that he had
started a new business, and had an infant child under his care and
custody, Also providing medical certificate of his father and good
character references. The Appellant is af the view that these were
exceptional circumstances to altract a non-custodial senterce and'or
suspended senfence.

9. The learned Trial Judge erred in his sentencing discrerion fo stare
that the offenders who have beirayed the trusi in affice are not given
concessions on account of good character, despite the fact that the
Appellant being a Special Constable in the Fiji Police Force
performed duty on hourly basis but did not hold any office of trust
with the Fiji Police Foree.

1 That the sentence is harsh and excessive taking all circumsiances af
the matier.”

[5]  The first two grounds of appeal against conviction can be dealt with together. It is the
submission on behalf of the Appellant that charges against police officers cannat be laid
under the Prevention of Bribery Act, 2007, 1t is submitted that the interpretation section

and schedule of the act does not include police force or police officers in the definition of
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public servants until the Act was amended in 2016. That the Appellant was charged for
offences committed between 20™ 1o 22 January 2014 and therefore the Act would not

apply to him,

The Respondent in their submissions in reply submit firstly, that the Appellant being a
Public Servant was part of the Agreed Facts at the pre-trial stage and that this issue was
not taken up before the High Court, and secondly that the definition of Public Servant

under section 2 of the Act would include Special Constables.

At the trial this issue was not taken up and the learned Trial Judge proceeded on the basis
of the agreed facts and in his summing up (paragraphs 21 10 23 and 99) and the Judgment
{paragraph 18) this was referred to as an admitted fact at all times material to the case

Therefore the High Count cannot be faulted for proceeding on that basis.

Although the Appellant submits that the term Public Servant does not include the
category of Special Constables, as he was one of them, the term Public Servant does
include them as the Police Force is a public body and special constables are emploved

within the Fiji Police Force and their emoluments are paid by the Government,
The first two grounds of appeal are not arguable.

Grounds 3 and 5 also can be dealt with together as they relate 1o the learned Trial Judge

disagreeing with the opinion of the Assessors and overturning it.

The trial Judge is the final arbiter in proceedings before the High Court with Assessors

and has the authority to overturn the opinion of the Assessors by giving cogent reasons.

The learned Trial Judge in a detailed judgment has reasoned out as to how he arrived at

the conclusion overturning the opinion of the Assessors,
The learned trial Judge has at paragraph 60 has concluded thus:

"Bl For aforementioned veasons, | reject the evidence of the Dejence. |
disagree with the unanimous opinion of the Assessors which is not
available on evidence led at the rial, Prosecution proved the case
beyond reasonable doubt, [ find the Accused guilty on all three connis of
Bribery”
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In view of the reasoned judgment of the learned trial Judge, these two grounds of appeal
are not arguable.

The 4™ ground of appeal is o the efMect that the learmned trial Judge erred in convicting the

Appellant despite serious contradictions in the evidence of the prosecution witnesses per

g and inter se.

Counsel for the Appellant has not set out the contradictions which are referred to as

serious contradictions and therefore cannot be discerned.

The learned Trial Judge has addressed the issue of contradictions in his judgment. Al
paragraph 23 of the Judgment the leammed Trial Judge has stated that there were no
material contradictions between the evidence of Vivek (one of the main witnesses for the
Prosecution) and his previous statement or evidence of other witnesses who pave
evidence in the case. Again at paragraph 27 of the judgment the learned Judge has after
referring to the evidence of the prosecution stated that their evidence was never shaken
and that they corroborated each other on material points. That minor contradictions

highlighted by the Accused were not significant or material 1o discredit the version of the

prosecution.
In view of this position ground 4 is not arguable,

Grounds 5 to 10 are on the sentence. An appeal against sentence would be arguable if as
set out in Simeli Bili Naisua v The State Criminal Appeal No. CAY 0010 of 2013 the
trial Judge had acted upon a wrong principle, or allowed extraneous or irrelevant matiers

to guide or affect him or had mistaken the facts.

The learned trial Judge in his sentencing judgment has cited several judgments where
sentences had been handed down reparding bribery cases and arrived at the conclusion
that he was identifving the tariff for the offence of Bribery under section 12{1)a}iii) as

follows:
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For category A, 3 - 5 years imprisonment,
For category B G, 2 — 4 vears imprisonment and

For category C, 12 months — 3 vears imprisonment.

The learned Judge categorized the culpability of the Appellant under Category B and
sentenced him to a term of 3 years with a non-parole period of 18 months having
considered the position regarding the granting of suspended sentences and also the
mitigating factors of the Appellant. He had stated that he was fixing the non-parole
period at |8 months with the purpose of rehabilitating the Appellant.

I do not consider that the learned trial Judge had erred in sentencing the Appellant in the
manner that he had proceeded and do not consider it 1o be harsh and excessive.

Therefore, the grounds of appeal against sentence are not arguable.
Application for bail pending appeal

The Appellant in his motion applying for bail pending application states that the grounds
of the application are set forth in the affidavil that has been filed along with the motion.

In his affidavit he has stated that he believes that the grounds of appeal are meritorious
and stand good chances of success on appeal, his first wife had left him after he was
arrested for this offence and has obtained a divorce, that he has a six vear old daughter
who wants to be with him, he is the sole bread winner of his family and his wife is
unemployed, that his parents are retired and sickly and he was providing support to them,
he started a business prior o being incarcerated, that the business was subject to robbery
in August 2018. That in the event that he is not granted bail that his appeal be listed for
hearing in the next session of appeal hearings.

He has already served one year and 5 months of his sentence of three years,

Unlike in an application for bail pending trial before the High Court, the threshold for
granting bail pending appeal is much higher as set out in Section 17(3) of the Bail
Act. 2002,



[27] In Balaggan v The State (unreporied AAL 48 of 2012; 3 December 2012} Justice
Calanchini AP (as he then was) set out the principles refating to the grant of bail pending

appeal:

4] Whether bail pending appeal showld be granved is a matter for
the exercize of the Court's discretion. The words used in section 33 (2)
are clear. The Cowrt may, if it sees fit, admit an appellant to bail
pending appeal. The discretion ix to be exercised in accordance with
established guidelines. Those guidelines are to be found in the earlier
decisions of the courts in this furisdiction and other cases delermining
such applications. In addition, the discretion is subject 10 the
provistons of the Bail Act 2002, The discretion must be exercised in a
manner that v not inconsistens with the Bail Act {the Act),

{3]. The starting point in considering an application for bail pending
appeal is 1o recall the distinction between a person who has not been
conmvicted and enjoys the presumption of innocence and a person wha
has been convicted and semienced to a term of imprisonment. In the
former case, under section 373 of the Act there is a reburtable
presumption in favour of gramting bail, In the latter case, under
section 3(4) of the Act, the presumption In favour of granting bail is
displaced,

fal. Once it has been aecepred that under the Bail Act there is no
presumption in favour of bail for a convicted person appealing
against conviction and'or senience, ¥f is necessary to consider the
Jactors that are relevant to the exercise of the discretion. In the first
instance these are set ewt in section 17 (3) of ihe Bail _Act which
states:

“"When a court is considering the granting of bail lo a person
whao has appealed against conviction or sentenice the court
must take inte account:

fa) the likelihood of success in the appeal;

fh) the likely time before the appeal hearing;

fc} the proportion of the original sentence which will have
been yerved by the appellant when the appeal is heard "

[7]. Although section 17 (3) imposes an obligation on the Court 1o
fake into account the three matiers listed, the section does not
preclude a court from taking into accownt any other maiter which it
considers fo be relevamt to the application. It has been well
established by cases decided in Fiji thar bail pending appeal should
only be granted where there are exceptional circumstances. In Apisai
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Vanivavawa Tora and Others —v- R (19781 24 FLR 28 the Court af
Appeal emphasised the overviding importance of the exceptional
circumstances reguirement:

"It has been a rule of praciice for many years that where an accused
person has been ried and convicied of an offence and semenced 1o a
term of imprisonment, only in exceptional circumstances will ke he
released on bail during the pending of an appeal "

(8], The requivement that an applicant establish exceptional
circumstances s significant in two  wavs.  Firs, exceptional
circumstances may be viewed as a maiter fo be considered in addition
to the three factors listed in section 17 (3) of the Bail Act. Thus, even
if an applicant does not bring his application within section 17 (3),
there may he exceptional circumsiances which may be sufficient to
Justify a gramt of bail pending appeal, Secondly, exceptional
circumstances should be viewed as a facter for the court to consider
when determining the chances of suceess,

(%], This second aspect of exceptional circumsiances was discussed
by Ward P in Ratu  Jope Senilofi  and  Others  —v-  The
State (unreported criminal appeal No, 41 of 2004 delivered on 23
Augrust 2004} at page 4:

"The likelthood of success has always been a factor the court
has considered in applications for bail pending appeal and
section 17 (1) now enacts that requirement. However it gives
no indication that there has been any change in the manner in
which the cowrt determines the question and the cowrts in Fiji
have long required a very high likelihood of success. It is not
sufficient that the appeal raises arguable poims and it is nor
Sor the single fudye on an application for bail pending appeal
to delve into the aciual merits of the appeal That as was
pointed out in Koya's case (Koya v The State unreporied AAL
Il of 1996 by Tikaram P) is the function of the Full Court
after hearing full argument and with the advamage of having
the trial record before it "

[28]  In considering the grounds of appeal filed on behalf of the Appellant, they should have a
high likelihood of success if an application for bail is to succeed. | have concluded that
they are not arguable as stated above. In those circumstances the application for bail has
0 be refused.



Crraers of Conrl:

({} Application for leave to appeal against conviction and sentence is refused

{2} Application for bail pending appeal is refused.

F‘%I -L- Lu-i[f,u.ﬁihﬁ{i-“\__ﬂ

Hon. Justice Suresh Chandra
RESIDENT JUSTICE OF APPEAL




