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RULING 

[1] The Appellant applies for a Stay of a Judgment of the High Cou,t at 

Lautoka (Phillips J.) dated the 29th ofFebruary 2008 in which the 

Judge gave judgment for the Respondent on a claim that the 

present Appellant had wrongly refused to indemnify it in respect of 

damage caused by a fire on the 6th of November 2004 at the 

Respondents· furniture factory at Malaqereqere, Sigatoka. 



[2] Following the fire tl1e Respondent made a claim under its policy 

with the Appellant for the sum of $4,758,400.00. On the 16th of 

February 2005 the Appellant declined the claim giving three 

reasons: 

i) Tl1e1·e had been non-disclosure of material facts 

namely fires, which were mate,·ial to the risk being 

covered, which ought to have been disclosed. 

ii) The premises where the loss occurred had not been 

duly .authorized and approved by the relevant 

authorities. 

iii) Attempts were being made by the Respondent tp 
misrepresent facts to the Appellant during the claim 

investigation process. 

[3] The learned Judge held that there had been non-disclosure of 

mate1·ial facts namely a previous fire on the l?espondent's wemises 

in March and June 2002, September and October 2003 and th1·ee 

sucl1 fires in July and August 2004. There was another fire on the 

2i17 of September 2004 which the Appellant claimed had not been 

disc:lqs<::cl when the RespQn{jeot sought re-insurance .. 

[ 4] Having found that there had been non-disclosure of mate11ial facts 

the Judge however declined to find for the Appellanton th~ ground 

that there had been no evidence given that the Appellant had 

actually been induced by the non-disclosure of previous fires to 

enter into a policy with the Respondent She asked: 
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"U/Hlould the prudent ints·urer have entered into 

the contra,1ct on the same tenns if he had 

kruJ1wn of the misrepres·eniation or non­

disc!Gsu;re inunedia11tely before the conr!!:ract wa.'!i> 

conc!u1ded'? 

[5] She held that since the Appellant had not called an independent 

broker or underwriter to testify to this requirement she was 

compelled to find fo1· the Respondent, 

[6] The Appellant a1·gues tr1at there is no such requirement in law for 

independent evidence of other insurers to be called as to what they 

would have done in similar circumstances and that consequently 

this is an arguable ground of appeal for the Full Cou1t; In so 
! 

holding the learned Judge relied on a dissenting judgment\ of Lord 

Lloyd of Berwick in Pairn At:!afflltic I!l1lsl1uan11ce Co, UtdL ain-M1 

All1lo'tlhier -v1- JPlnne Top Insura1ru:e Co. Ud. [1995] 1 AC 571. 

[7] The head note of this case reads: 

Y1} (,lord Templeman and lord Lloyd 

dissenting}. The test of n11ateriality °:f 

dis,·cfosurtJ ... fp~ the purpQS'(J!/ ol· both n1arinc .. 

ins·urance under s18{2} of the 1906 Act and 

non-n1arine insurance was~ on the 1uutural illnd 

ordinary 1neaning of s18{2}, whether the 

relevant circumstance would l'flave had am 

effect on the n1ind of a prudent insurer in 

weighing up the risk, not whether had it been 

fully and accurately disclosed it would have 
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had a deci'Shn.1 eff'ect on the prudent 

underwrii'i!:e;r's decision whether to accept thk 

risk and if so, at what premlium, That test 

accorded with the duty of the assured to 

disclose all rnatters which would be taken into 

account by the underwliter when asse&sing the 

risk (i,e, the 'speculation) which he was 

C(Jnsenting to asswnne {see p,587 b to h, p,588 

de, p.600 d to h, p,601.t p.605 g hi' p.607 b ~ 

p.610 b to ft p618 c d and p.619 ht post}; 

Con'fl."i:1iner TransP.,.ort Intennational Inc. -v­

Oceanus Mutual Underwriting Association 

_{BermudaL~t«t. [J.9841] 1 lloyd'S Rep. 476 

approved, 

(2) Howeve1/' for an insurer to be entitled to 

aimid a policy for rnisrepresenta£ion or non­

tlisclosun3/ nm'I: only did the misrcJJJJres·entation 

or 1uJJn··dl~c!osure hiillV<e to be 1rnia:7rfteJJial but in 

addition it had to have induced the rnaking of 

the policy on the relevant tenns, According!J/; 

an underwriter who was not induced by th~ 

!!11Jisreprf3§'1/!3!fJJtation or JU)/1"':disclosure of.. a 
material fact to rnake the contract could not 

rely on the 1misrepresentatkm or non-disclosure 

to avokl the contract {see p.585b/ p.586hi 

p.588 de/ p.617e f, p.618 c d, p.619 h.£ p.634 a 
to d and p. 638d, post}; Container Transport 

International Inc. -v- Oceanus Mutual 
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Underwriting; A.<£.'f>«Jcialion {!:!Jennuda) Ltd, 

[1984] 1 lloyd1s Rep, 476 overruled in part. 

[8] In that case Lo1-d Goff, who togethe1- with Lord Mustill and Lord 

Slynn who were the majority Judges stated: 

"First it seems to nu3/ as it does to lord Mus'/f:ill 

that the words· in s·18'{2} 'would influence the 

judg1ment of a prudent insurer in ... determ1ining 

whether he will take the risk' denote no 1nore 

than "an effect on the rnind of the int:lurer in 

weighing up the risk The subsection does not 

require that the circumstance in quest.ion 

should have a decitlive infh.1ence on the 

Judgmu;1nt of thtJ insurer; and l/ for n1y part;, c£J1JJ1 

see no bati,·fs for re;;71dfng this requkennent in£TJ1 

the subsection'~ 

[9] In his dissenting judgment Lord Lloyd said at p.571: 

u'Plillhenever £Dn in$,urer s·eeks to avoid a contract 

of' insurance or re-insurance on the ground of 

!17!i£.'fJ!:Jpresent£JJt.ion or non-discloswre/ then:_i will .. 

be two separate but closely related questions:· 

i} Dirt/ the 1nisrepresent,Jtion or non­

disclosure induce the actual insurer to 

enter into the contract on those tern1s? 
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ii} P/Vould t!he prudent in.ir»·u;rer have entered 

into the contract on £he sanw tenns if he 

h.ad known of the 1nisrepres·entation or 

11wn-disclos,·ure irrunediately before the 

co1111tlra1ct was concluded? 

iii} If both questions are answered in f.awour of the 

irJJsure11~ he will be entitled to avoid the 

cont.Tact but not otherwise. 

The evidence of the insurer hirnself twill 
! 

normally be required to satisfy the Cowj 
i 

on the first question. 

7!11e eitidenaJ ofan independent broker o~r 

ll.ll!!UJ!erwriter will nonna/!;1 be requin::;1d f!:o 

s;;;tisfy I.he C'ourt on the t~·econd que::;'tfmt. 

This producet!J" a uniform and wod,able 

soluii@n; which has tt!le further 

i1Jdvantc:1ge; as· Jf see it of according witf'JJ 

good co1nn11tmcial cornmon sense. Jf.t 

follows f.:hat the CTJl case was' wrongly 

. decideft andsho.µldbe overruled'~. 

[10] It is to be noted that Lo,-d Berwick uses the word "no1ma//y/'which 
' 

can be taken to mean that other circumstances might justify a 

departure from the rule as Lord Lloyd held it to be. 

[11] It is impo1tant to note that in Pan Atlantic thei1- Lordships were 

unanimous on the point that there was a subjective inducement 
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requirement, but they were divided 3-2 on the cotTect test for 

materiality. The majority view of Lords Goff Mustill and Slynn was 

that the correct test fo1· materiality was whether a fact would have 

"an effect on the mind of the Insurer In weighing up the risk,~ (per 

Lord Goff). The minority view, which does not represent the law at 

least in England, is that expressed by Lo1·d Lloyd and Lord 

Templeman and quoted by the Judge, suggests a much na1Tower 

test for materiality based on whether the non-disclosure had a 

decisive influence on the judgment of a prudent 'insurer. 

Accordingly, the Appellant submits that the Judge applied the 

wrong test fo1· materiality and has e1Ted in law acco1·dingly. It must 

also be stated that English law has long recognized that the 

evidence of the insurer itself can satisfy the materiality requirement 

if the Court is satisfied that the insurer is a ''prudent Insurer/~ 

There is no suggestion in this case that the Appellant is not a 

prudent insurer. 

[12] Indeed, for many years the evidence of other underwriters was 

regarded with suspicion IJy the Cou1·ts. A recent illustratio~ of this 
! 

in a case wl1ich was not cited t:o Phillips J. is Mm11di -v- ~il!1lcolll1l 

AssnJ11raR1Jce Co, [2006] Lloyd's Reports IR 353 a decisior of Mr 

Justice Lindsay. The Judge held that it was for him to decide on 

rnate1Jality as the trier of fact He held that the evidence of the 

defendant insure1·'s own practice that the facts withheld (d1·inking 

habits, for the purposes of life insurance) were objectively material. 

It is arguable the1·efore that the statement of the Judge "the 

evidence of Mr Chand does not satisfy the second question// is 

wrong as a statement of the law in Fiji. 
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[l3] In paragraph 4 of his Judgment Unclsay J. said: 

''A!UuJugh it is proper for the Court to 

fo1rn1ulate k-:1gal tests govenuing the n1ateriality 

of f'iu::ts, the ques£ion of whether a gil1en fact is 

or is not material is one of fact to be 

determined by a jury or the Judge as· the tri~r 

of fact. The decision rests on the Judge~ own 
i 

appraisal of fthe relevance of i11e disputed fact 
1 

to f.11e shubject matter of the in§·uramce; it is nqt 

something which is s.·etl1ed automatically by 
i 

the current practice or opinion of insure1"Sf~ 

The Judge then continued: 

"Thus 1li»e m,ateriality of an1 unco11nmunic;.1ted 

fact n1ay be so obvious that it is unneces'Sary ~o 

call any expert evidence to establish this point. 

Scrutt:on l..J, put the n11atter forcibly in 

Glicksrnan -1v- lanca!ii'hire and Ge11uJrcr:1! 

Assurance Co. in the following way: 

'Tit WlllS argued] that before iJl Court cam 
l 

find. t/JJ;J't a '6:1ct f.;5· nwtt:ed;Jt sornebody 

nnust give evidence of the materiality. 
! 

7/nat f!;· entirely contrary to the whole 

course of insurance JJtigB1tfon; it is SO far 
! 

contrB1ry that it is frequently objecte'd 

that a party is not entitled to call other 

people to say what they think is n1aterial; 

that it is a n1atter for the Court on the 
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nrJJture ol the factt:s. .l entirely agree wii1J1 

RochrB J. that the nature of the facts m£1y 

be such that you do not need anyone to 
conJ1e and sa~ "this is materiar~ .lf a 

ship-owner desiring to insure his ship fol 

the 1nonth of January knew that in tlmt 

nw1111th she wa5· helJJvi!y damwged in a 

stonJJ11, it would,, with deference to 

Coun&>·e/ who has suggested the opposite/ 

be ridiculous to call evidence on the 

1naterialitJV of that fact,,· the fact speaks 

for it'!ielf. ll~lhere, howfwer,, the Court is 

uns·u1-e of the mate1iality of a given fact, 

it is usual to call expert evidence frorn 

persons; engaged lfl!JJ the insu111111J11Cl[3! 

bu.<1£ines5,· in order to at;;sis·t the Court k, 
making its decision'~ 

' [14] In rny view therefore this raises a very arguable point of layv which 

should be decided by the Full Court. It appears that the question 

has never been decided so far by this Court and in rny, view it 

should be. All other t11ings IJeing equal therefore, for this reason 

...... aloneJ consi.der .. that a Stay of the Judgment of Phillips J. should be 

granted. In this regard it is also important to note the views of the 

learned Judge he1-self on this. Under the heading of "The novelty 

and importance of questions involved/; in paragraph 11 of her 

Ruling of the 25 t17 of April 2008 the learned Judge said this: 

"In n1;1 view the points of law involved in f.:he 

appeal rais,·e questions of some impori:ance. 
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The issue l[J)f the test to be applied to a 'prudeqt 

insurerrr and whether a prudent inswrer would 

have entered i1n11to the conrlract on the s·an?lJ 

te1n111s if it had known of the n--1isrepreseni:;atfon 

or non-disclosure im1mediately before the 

contract was conduded and the test to 

detennine this are issuet,;; which require an 
authoritanl.iil'e judg1nent by the Fiji Court of 

Appeal, Also whether the test outlined in the 

House of lonofs· Judgrnent in Pan Atlantic 

Ins&!!rimrce C(J, ltd, and Another -~,,- Pift71e;1 Top 

Insu11ir:1nce Co. ltd [199!J7 1 AC at p.571 applies,· 

in Fijr~ 

[15] This reinforces my view that it is appropriate to grant a Stay of tt1e 

Judgment if the law allows rne to do so. I am satisfied thati it does. 

In rny decision in Civil Appeal I\Jo. ABU0063 of 2007 Mm11eymoorr-n 

1I~~amds {6iD lltd. & Others -v- IFomesi Inten'uaitional Uct 

delivet·ed on the 30th of November 2007 at paragraph 14 I wrote: 

. "Spedal Cira111nstance.~ Not an Inflexible Rule · 

I thinkjt is· son11etin1es as1.;m1u1d thiJJI!: special 

circumst:amces have to exist before a Stay can 

be granted in a civil process but this· is· not an 
i 

inflexible rule. For exarnple in Reddyps,· 

EnteqJris·es lilnited --v- Governor of the 

Reserve Bank of Fiji [.1991] F.J.C.A. 4 

AlJU0067d. 90s Sir Motl Tikaram P. said: 



[16] 

"In requiring !.he Applicant iv 

establit,h !',;pecial dncu1nstances in 

thi.1£ case I i:Hl!ll not to be taken to 

hold that in all applications for a 

Stay it shall be incum;bent on the 

Applicant to show special 

circLmnstamces in the traditional 

sense, I subscribe to the view that 

E1dhe;rence to an inflexible rigid test 

to all lJvpes of Stay on injunction 

cases withowZ" considering their 

nature is not to be favoured, The 

strict test rule can negate f.:he wide 

discret.ion 11ested in Courts· and 

could e111en lead to denf,r:1/ of Justice 

in particular cases'~ I respectfully 

agree. 

The learned Judge considered that to grant a Stay woul~ cause 
! 

more harm to the Respondent than the Appellant on the basis that 

the Respondents witnesses might not be available, but in my view 

the same consideration applied to both parties equally and 

therefore was equivocal. 

[17] In !Powerfle:x Servuce§ ffJJty,. Ud, & Orn, -v- !Data Access 

Corporatnou1i [1996] 137 ALR 498, a full Bench of the Federal 

Court of Aust1·alia confirmed that the1·e was no need to 

demonstrate "speciar circumstances before granting a Stay but 

that it was: 
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"!J-;yfffcient that the Applic;,mt for the Stay 

demonstrates a reason or an appropdate case 

to warrant the exercise of dfs:cretion in his 

[18] I conside1· that on the facts of this case the disuetion should be 

exercised in favour of the Appellant: I therefore orde1· that a Stay 

of all fu1ther proceedings including the Judgment of PhiHips J. is 

granted until the final determination of this case in this Court. 

Costs will be in the cause. 

At Suva 

l6 t17 January 2009 
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