


w.ound up by the Court if inter ‘alia, the co»mpa_nyﬂ-;f(is_

;u‘nable to pay ltS debts

[3] SeEtion 221 provides that a company shall be deemed to
be unable to pay its debts if a creditor serves on the
company a demand requiring payment of the sum due
and payment is not made within three weeks. The debt :

. | must exceed $100.00. In this case demand was made by
the Respondent for the sum of $243,638.00 being money
allegedly due and owing to the Respondent for works
performed by the Applicant in relation to a written

agreement with the Respondent dated the 22™ of August

2006 relating to the:constructlon of various works

associated with the augmentation and rehabilitation of

the Navakai Sewerag Treatment Plant The contract sum




[5]

[6]

The two paragraphs are thus contradictory. Either there
was a construction agreement or there was no such
agreement between the parties. In my Judgment those
two paragraphs raise an issue of fact which can -be-

decided only on the hearing of the Petition.

In paragraph 12 of his Ruling, the learned Judge refers to
the penultimate paragraph of a letter annexed to a
document titled ‘Re: Acceptance of Contract Award”!_g,_
dated the 23" of August 2006 and executed apparently}'
on behalf of the Respondent by its Managmg D:rector

one Trevor B!oom'ﬁeld




[°]

The learned Judge then contlnues “there" is no reference

rto the agreement

to the prlme contract in the documents and It‘WOUId
appear it may not form part of the contract between
these parties”. | ha\)e emphasised the last phrase because
in my view the Judge’s comment clearly raises another
issue of fact between the parties - again an obviods trial

issue.

Then in paragraph 16 of his Ruling the Judge says that
the Plaintiff’s (Respondent’s) claim against the Defendant

(Applicant) as pleaded lnthe Statement of Claim app‘ear

to relate to payments outstand|ng together with loss of.

proﬂts onwmoneys that Would have been earned pursuant

He then Isay’s_ it is this clarm hat

appears to’ form"' the amount demanded !n the notice




“It would appear 'that'f there IS m “this

“instance no evidence before the Court thatpf" j

. the Defendant (Appucant) is msoIVent yet in

paragraph 25 the'j'Judge appears to contradict IR

himself when he says:

“There is no evidence before the Court as to
the solvency of the Defendant company
apart from mere assertions”.
[12] These two statements again appear to me to be

contradictory. If, as he says, it would appear that there is

no ev1dence that the Defendant (Appllcant) is inﬁsolven’t'

Defendant company wrthput then saymg that the solven%,

At




“It is apparent from the ev:dence-thatvvth

auantum of the debt allegedly owing by the ‘
Defendant to the Plaintiff is in dlspute It is

Vw"less ohwous as to whether the ex:stence of

the debt is in fact in dispute”.

[A1‘4k] If, as the learned Judge says, it appears from the evidence
that the quantum of the debt is in dispute, | fail to see
how he can then say it is less obvious as to whether the
eXistence of the debt is also in dispute. | would have
thought that if the quantum of the debt was in.dispute
inevitably also the existence of the debt must also be in

dispute. '

[15] | therefore disagree Wit'h the opinion of the learned Judge

- in paragraph 20 of the Ruling where he says:

,“l am of the ovplnlon that ‘the pplicant. on




_dlstmct 'from the quantum of the debt IS

mdeed__ d:sputed on substant:al grounds

[17] In ‘my Judgment the question of whether the debt is
disputed on substantial grounds is again a question of
fact and evidence, particularly the credibility of written

and oral evidence.

[18] In my Judgment, with respect, the learned Judge is here

domg what the law does not allow, namely that Chamber'




“Substantial” means havmg ”s’ubstance ‘and

not frivolous, whtch disputes - the - Court

should ignore. There must be so much
doubt and question about the ability to pay
the debt that the Court sees that there is a ,
question to be decided. The onus is on the
company “to bring forward a prima facie
case which satisfies the Court that there is
something which ought to be tried either
before the Court itself or in an action, or by

some other proceedings”. .

[20] In my Judgment that quota’rzon is relevnnt he.rp beraUGe |

have formed the view that there S somethmg Wthh




is»“ mdeed __d' "pu_ d o‘

,Hsubstantrai ‘grounds

%gtrral and the asses

ﬁ'-b'”":'fo e the Court

[22] ;Havrn'g consrdered g

‘avidence so far on record | am satisfied that if the’j‘?f"*f

,‘_Respondent is- not restramed and is allowed to proceed» -
”"VWith the Wmdmg Up proceedmgs before the issue of
liability is fmally determined, the Applicant will suffer
irreparable loss and damages. The consequences of

Winding Up proceedings are very serious. They include:

i) The whole control and management of
a company falls into the hands of a
liquidator (Sections 234-248 of the

Companies Act).

ii) .Nok one will be in a position to

[,.,Commercrally deal with the Appllcant

"':f.',comnamy fo!‘k;ear of ult:mately falling -

categw"' @f fraudulent*

‘kpreferences under Sectmns‘ 31 3 & 314

o of »the Compame Ac




The _ publlc at Iarge' ”Wl” : get the

[23] | have reached the conclusionth:_at';inith‘is :case' there are
- triable issues both in fact and in law concerning the debt
in question and that accordingly the Applicant should be
granted leave to appeal to the Court of Appeal. . | mean
no disrespect to the industry of counsel by failing to refer
to most of the authorities cited by the parties. The law is
clear on the question of when a Winding Up petition
shouldﬁ bel allowed, but in the end whether'or‘not to‘»grent

a Stay of an Order for such Winding Up is in the discretion

i
i
i

of this Court and | exercise it in favour of the Appllcant

The documentary evrdence so.far‘ b,ef‘ore the Court

SUUbLaHtldl “ ’ltb’ COSLS» .

t‘terefore ”grart »Lhe' Apphcant
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