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RULiNG 

This is an application /()r leave 10 appeal1i'olll a decision in the High Court remiUing i.l 

C<lse to the Magistrates' Court for hear ing and for a slay of the ord~ r pcndillg appeal. 

The applicant and anothe r man were charged with robbery with violence on 6 October 

2005, contrary 10 section 293(1) (b) of the Penal Code. The applicant also raced an 

additional charge of resisting arrest on the same dale. 

30th accused appeared before the Magistrate on 11 October 2005 and asked time 10 seck 

legal advice. The case wns adjourned to 2 November and then further to 16 Novcmber 

2005. 



On that day, the othcr accused d id not appear and an <IlTest warrant wa!) issued. The 

prcscnt applican t elcctcd High Court trial on the fi rst count and entered a pica or not 

gu ilty to thc second. His case \vas transferred to the Jl igh Court under section 223 of the 

Criminal Procedure Code with an order that he appear on 30 December 2005. I note that, 

b), !)cctiol1 227, that date should have been no more than 28 days aflcr the transfer order. 

The other accu!)cd appeared later on the 16 November 2005, elec ted Magistrates Court 

trial of the robbel'y COLL nt and entered a plea of not guilty. 

On 30 December 2005 in the 1'l1gh Court, the learned .illJge'~ nole records Ille 
proceedings: 

" IP rosJ - Case for f irst call. 2 Accllsed. Onc has his case henI'd by thl.! 

Magistrates' Court, olller acclIsed elected trial by lligh Court. sectiun 334." 

Court - You are charged with robbery wi th violence. It is a very serious 

ul1'clIce. l lave yuu got a counscl. 

A.cclIsed - J have appl ied ror legal aid 2 weeks ago. I have not hcard from 

legal aid." 

It was then adjourned tu 13 January 2006 wltclllhe jllUge's Jlulc reads: 

~ I Pro:.;] - This is a robbery wilh violence. Will rem it this to Magistr<ltcs' 

Court. 

Court - Cml remit under Elcctablc Offences Decree. 

Adjourned to 20 January 2006 for feedback on rem iU nl by the DPP." 

On the Ilcx l dall!, thc record slates: 

"[Pros] - Ask for remittal to Magistrates' Court, sec tion 247 or ere. 
Cuurt - Relllitted lu Magistraks COllrt for men tion only all lile 27 January 

2006 at 9:tm to set a hen ring date. 

I\ccu.~cd - J wanted High Cour! trial becnllsc the magislrnles w'e loo speedy 

in sell ing trial dale. 
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Court - Well you should be gelling remly for lrialllow. 

Accused - I wish 10 appca l that to the Cour t of Appeal. I won't get a fair trial 

in the Magistratcs' Court. '1'11<1t is my cxpcricm;e since 1990, 

Court - Cannot accept that. Remillcd 10 the lower COLlrl." 

The papt.:fS befure me do Ilot include the Mngistra.tcs' .Court file for the hearing on 27 

January 2006 but counsel Jor the State advises tha t lhe magis trate again Imnsfc lTcd the 

papers to the High Court for trial. That wou ld appear 10 be con'ecl because there is a 

memorandulll, dated 27 February 2006, on the file from l.hc acting Officer ill Charge, 

High Court Cr iminal, Suva 10 the Scnior Court Officer, Magistrate's Court, SUV<1 : 

"Tbe above mentioned lile and Transfer Order rders. 

I hnvc been directed to [ldvise that [the ITigh Court judge's] order for the 

KCll1itt .. d of P roccedlllgs UIl 2U January 20U6 stll l stand::; and should be 

compl ied with . 

Find retu rned is your or iginal tile, . fo r necessary action. 

f3y a copy of tlJis mcmorandllll l the ol1icer of the Director uf Public 

Prosecutions is also inronned accordi ngly pleasc." 

Illlh~ meant ime, the :Jpplic<1111 had lodged his nppl icalion for leave to (his Court datcd 13 

February 2006 

13y scction 21 of the COll rt of Appeal Act, the right of appeal from the High Court is 

limited to a person convicted on a trial before that court. The requirement that he has 

been cOllvicted is not repealed ill SCt:tiO ll 22 bu t Iha t sect ion governs nppc<ds n·Olll the 

lligh Court in its appell ate jurisuiction. The dil1i.clIlty lur Ulis appiil.:anL is Iklt he has nol 

been convicted so section 21 di)eS not app ly and he is not appealing from a decision of 

the lIii:\b Courl in lIs "'ppcllal.cjurisdiction under scclion22. 

It would appear this COllrll11l1S1 refuse hi s npplical ioll [or leave [0 appea l. 
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The nppiicHnt, ulldcrslandnbly, asks what is his remedy. He is caught in what appea rs to 

be a difference 01' opinion between the magistrate ami the judge and ri::;ks being left in 

perpetlla l limbo. 

It is dirf'icult to understand why lhis situation arose . 

Section 3 of the t::leetab lc 01lcnecs Decree, 19~9, lim its the right to elect trial before ihe 

lIigh Court to persons charged with all eleeluble offence. Those offences are set out in 

Ihe Schedule [me! indude robbery wilh violence, coutmry !o sec!ioll 2930) of the Penal 

Code; the charge in this cuse. Section 6 provides that, to the extent lhat the Decree deals 

with the right of trial in the High Court , the C ri ~)1inal Procedure Code is 8.lllcndcd fll1dis 

to be n.>ml subj<:'.ct 10 th{-' Decree. 

By section 225(1) OfUIC Crjminni Procedure Code a mngistrate Ilwy accept a guilty pica 

tu un c1cclah le ullcJ1ct:: und record a cOllviclioll . Ilowcvcr, suhsection (2) prov idc:-:: 

"(2) Notwithstand ing subsection (I), a pcrson ... who has elected trial by the High 

Court in respect of an clcctable offence may reserve his pica lIntil nrraignment by 

lllc J 1igb Courl." 

Section 220 then provides: 

"if all accused person has pleaded gu ilty and been convicted or pleaded nol gu ilty 

to all eleclable offence ill respect of which the ,)cclIsed has elected 1rilll in the 

High Court ... the magistralc shall, forthwlth, order the transLCr of the charges or 

proceedings to the lIigh Court for sentencing or [or triaL" (lilY clllphasi.~) 

1 assume the magistrate acted under that section both when first transferrin g the case and 

also after it was rem illed from the High Court. 

Section 228(3) provides: 

"(3) Upon fi rst appearance before the High Court of an acellsed person who has 

plc<1ded 110t guilty under section 226 or has reserved his p Ica under sect ion 225, 

the High COUl"l shall proceed to arraigll ment." (lIlyell1phasi:o,) 
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The refe rence by counsel fo r the Stute to section 334 althe firs t hearing in the High Court 

is puzzling. If it is a refere nce to the Criminal Procedure Code, that section includes a 

power of the I ligh Court to remit a case for trial but only when a case has been stated by 

the Magistrates' Court. 

It would appear that lhe judge's note at the next hcari.ng, "Can rem it under Electable 

OIfcnces D!;(,;rt:e" should have been followed by a question mark in view of the next 

sentence. However, whi lst section 347, to which counsel refe rred subsequently, 

previously allowed the DP P to semi a case back to the magis trates co urt allcr COnlll1illal, 

it was l"t:peaJed by the Amendment Act 01'2003. 

As I have already said, [ can only refuse the appl ication fo r leilVC to appeal. My 

CUillJl\(';llls un th~ law ar(.; no m ore thall my OpllllUll. Whelhcr tbey will assist the 

applicanl mus[ depe nd 011 the courts involved. If the)' do not, I suggest the Legal Aid 

COl1lmi ~s ioll Lake hi::. case in order 10 adv i~l! him of hi5 pos~iblc rcmcdi(.;s. 

I wt)uld further suggesl that the trinl be stnycd until this problem is resolved. 

21, r M ARC II , 20UO 

f ..... ~· ... ,,( 

[GORDON WAR D[ 
I'rcsillcnt 
FIJI CO URT OF APPEA L 
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