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DECISION 

[I] On 21 April 2005 the Appellant appeared in the Ba Magistrates' Court charged 

with one count of attempted rape-, c'ontrary to Section 15 1 of the Fenaf C-ode (Cap. 

17) and one count of robbery with yiolence contrary to Section 293 (l ) (b) of the 

Code. 

[2} The brief facts were that the Appella..'1t entered the house of a 59 year old woman 

at night time . He violently assauhed her,inflicting multiple facial injuries upon 

her indud ing Cl broken j<l.\ ...... He attempted to r~pe her. He then stole 8. number of 

llems frolTl her ~nd len the houi>t". 



131 The offence or ,lttempted rape carries a maximum sentence of 7 years 

imprisonment, wh ile robbery with violence is punishable in the Magistrates' Court 

with a m<lximum of 10 years imprisonment and in the High Court with 

imprisonment for li fe. It is an "eiectable offence". 

(4] The Resident Magistrate pointed out to the Appellant that he had right to have one 

of the offences with which he had been charged tried in the High Court (see 

Electable Offences Decree 22/1998). She also advised him that he had the right 

to be represented by counsel. According to the record, the Appellant chose to be 

tried in the Magistrates' Court and to represent himself. 

(5J The Appellant, who was a married 24 year old first offender who worked on his 

rather's sugar cane fann pleaded guilty to both counts. He accepted the summary 

of facts and was convicted as charged. 

[6] After considering the Appellant's mitigation the Resident Magistrate sentenced 

him to 9 months immediate imprisonment on each count, the sentences to be 

served concurrently. 

[7] On 19 May 2005 the Director the Public Prosecutions appealed against the 

leniency of the sentences imposed. The appeal was heard by the High Court at 

Lautoka (Connnors J) on 2 December 2005 and judgment was delivered the saIne 

day. After citing two local High Court authoriti es in which the tariff for home 

invasion had been considered, he allowed the appeal in respect of the sentence 

imposed for the robbery with violence, increased the sentence on that count to 6 

years imprisonment and confirmed the sentence imposed for the attempted rape. 

(8) The Appellant has now filed a petit ion of appeal in which he seeks to appeal both 

against the conviction and against the sentence imposed on him by the High 

Coun. 

, 



[<J I Um.it; r the provisi ons of Section 309 (1) 01' the Cnminal Procedure Code (Cap. 2 1) 

there is no right of appeal to the High Court aga inst a conviction entered in 2. 

ivlug is tralcs ' CQ~lrt fo llowing a plea of guilty. The only exceptions to this 

provi sion arise when there has been some procedural defect such as an equivocal 

plea. There is noth ing in the record to suggest any procedural shortcom ings in the 

Magistrates ' Court and there fo re the Appe llant had no right of appeal against his 

conviCtion to the High Court. It follows that he has no right of appeal against his 

conviction to this court either. 

[10] Under the provis ions of Section 22 (lA) of the Coun of Appeal Act (Cap. 12) no 

appeal lies against a sentence imposed by the High Court in its appellate 

jurisdiction unless (a) the appeal is on the ground that the sentence imposed by the 

High Coun \'v'as unlav.rful or passed in consequence of an error of law or (b) the 

High Court imposed an immediate sentence of imprisonment in lieu of a non 

custodial sentence imposed by the Magistrates' Court. 

[11] Section 22 (lA) applies \vhether or not the High Court enhanced the sentence 

imposed by the Magistrates' Court. 

[12] In his petition of appeal the Appellant suggests that the High Court took irrelevant 

matters into consideration in arriving at the sentence which it imposed and that 

the sentence was wrong in pr inciple and manifestly excessive. 

[13] As appears from the recmd, the High Court carefully analysed both the mitigating 

a..'1d the aggravating factors of the case before a.'Tiving at its decision to enhance 

the sentence to six years imprisonment. Given the maximum sentences available, 

the gravity of the offences and the severe distress suffered by the complainant it is 

plain both that the overall sentence imposed in the Magistrates' Court was 

manifestly lenient ar1.d that tl}e sentence imposed in the High Court was richlv . - . 
deserved. 



jl4j I am sutisfied that no questions of lelw h;::ve been advanced by the Appellant in 

support of his appeal and accordingly no appeal against the sentence imposed 

upon him by the High Coun lies 

[15] Under the provisions of Section 35 (2) of the Court of Appeal Act, the appeal is 

dismissed. 

MD. Scort 
Resident Justice of .A.ppeal 


