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[ 1] The first appellant is a co1Hpany iucorpornlecl in, and owned by, the People's 

Republic of China and Lhe second appellant is its subsidiary company 

incorporated in Fiji. The third appellant is an employee of the first appellant and 

was the master of a fishing vessel, Zhong Shui 607, owned by lhc first appellant. 



[2] The masler was charged on two counls of "being maslcr of an Lmlicenscd foreign 

fishing vessel used for the purpose of fishing within Fiji's EEZ: contrary to 

sec lion 16( 1) oflhc Marine Spaces Acl, Cap 15 gA," 

lJ J The particulars of' offence in the first cuunl were: 

Yang Shiu Xing, on the 5th day of July, 2004 within the Exclusive Economic 

Zone of Fiji within the meaning of the :tvlarinc Spaces Act was the master of a 

Foreign Fishing Vessel which was Ltsed for the purpose of fishing within the said 

Exclusive Economic Zone the same not being licensed so to do." 

[4J The second couul was identical except tbat lhe dales charged were between the 26 

and 3 0 .J uJy 2004. 

[.SJ Scctiou J Ci (I) provides: 

"(1) If any foreign fishing vessel that is not licensed under the provisions 

of scclion 14 is used for the purpose of fishing within the exclusive 

economic zone, Lhe owner and the maslcr uf the vessel are each guilty of 

an o!Tence and liable on coiJviction lo a fine not exceeding one hundred 

Lhousand dollars eacl1." 

1_6] An addiLional power is granled lo the sentencing courl Ltnclcr section 18: 

"18. On conviction of the owner, maslcr or licensee of an offence under 

section 16, the court may also order the forfeiture lo the Stale of lhc 

Cishing vessel and any fish, fishing gear, apparatus, cargo and slorcs found 

therein or lhereu11." 

[7] The master appeared before Sliameern J in the lligh Court on 26 November 2004 

and pleaded guilty Lo botl1 counls. The facls were outlined by prosecuting counsel 

from a prepared summary from which we have taken the relevant facls. 
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[8] The Zhong Slrni 607 entered the EEZ on 5 July 2004 and undertook fishing 

operations wilhin Fiji fisheries walers on lhat dale. The vessel departed Fiji 

fisheries waters on or about 6 July but returned and re-entered on 16 July 2004 

and again conducted fishing operations conLimtOLLsly from 16 to 20 July. The 

vessel arri vcd in Suva on 22 July 2004. 

191 The vessel was at all material times cc1 uippcd with a precise navigational system 

which included a satellite-based Global Positioning Systern in conjunction with 

the Vessel tvloniloring System. These systems provide a continuous and highly 

accurate display of the position of the vessel. 

[101 The vessel maintained a fishing log. The Lota! recorded weights of catch for the 

d,1ys were: 

5 July 880kg 

I() .! uly 29<>kg 

17 July 210kg 

18 July 1202kg 

J 9 July 655kg 

20 July 535kg 

The aggregated value o [' the fi:;h taken illegally was valued by the prosecution at 

approximately F$25 · 30,000 uut of a Lola! catcl1 unloaded on 22 July 2004 of 

F$68,000. 

Ill] The prnsccaLiun lold Lhe High Court tlrnl it was seeking an order of forfeiture of 

the vessel and gear which together had been valued al. F$362,500. 

[12] The record shows that Ll1e prosccuLiou addressed the courl on forfeilurc at the cud 

of the sumrnary of facts. The master admitted the facts but challenged the 

accuracy of the figure;; of the catch. 

[13] Following conviction of the accused, Mr Valeuitabua handed in six pages of 

mitigation and added to them orally. There followed a brief prevarication about 
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the plea Lo the second couut and Lhcn the record shows the court heard 

submissions from both counsel about the appropriate penalty including forfeiture. 

'T'hc hearing was L11cn adjourned over Lhc weekend for senlencc. 

[ 14] In a carefully expJainec\ judgment, Shmncem J irnposed a fine of $5,000.00 on 

each count and ordered lhat the vessel, its apparalus, fishing gear, cargo and slores 

should be forfeit under section 18. 

[ 15] This is an appeal against thal sentence on four grounds: 

l. The learned judge erred in law in cnlcrlaining the Slate's application for forfeiture 

without a fonnal application by the Stale supported by afliclavits with Lhe owners 

named as rcsporn:Jc11Ls who ca11 then fik affidavits in response. 

Thal Ll1c karncd judge erred in law i11 uu! calling the owners lo Lile court for 

cxamiJ1aliun by U1c cou.rl aucl couuscl. 

J. Thal Llic learned judge erred in Ji.tel aud law iu holding the Lhcrc were "no special 

miligaling circumslanccs in Lliis case which might juslify nun-furfeilure" of the 

vessel. 

4. That the forfeiture urdcr made by Lhc learned judge was loo harsh and severe in 

all tlic circu1usLanccs of the case and l!1al a severe fine against the owners would 

have been appropriaLe and su(Ticicnt clclcrrcul for illegal fisLiing iu Fiji waters by 

the owners uf Lile Zlwng Sllui 607 and Lhe owners of ollier foreign fishing vessels 

opcrnling out u f Fiji. 

Tl1cse grounds overlap. 

(} rounds (J_11e and two 

[JGJ Mr Valenitabua's submission is tlml the procedure Lhe coml should have Collowcd 

would have bec11 lo hear miligaliou ou Lhe accused's behalf and then sentence in 

lenns of the Ci11e. The proscrnLion slrnuld Lhcu, lie suggests, have been advised to 

file a proper application for forfeiture supported by amdavits and the master and 

owner in particular given time lo file affidavits in reply. A hearing on forfeiture 

could then have been held. 
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[17] He bases his submission on the decision of this Court in Deep Sea Fishing 

Corporation Limited v The ,')'tote; AAU 30/03S, 26 Noven1ber 2003 in which the 

master of a fishing vessel had been sentenced for an offence of taking fish without 

a licence contrary lo section 5 (3) of the Fisheries Act. Sec lion 10 (7) of that Act 

provides a power lo order forfeiture similar to that given in the Marine Spaces 

Act. The magistrate fined Lile masler bul, when coLtnscl for lhe Slate asked lo be 

heard on the issue of forfeiture, declined to bear him. On appeal by the 

prosecution to the Uigb Courl, the judge itnposed an order for forfeiture. Il was 

an appeal against that order whicli was dealt with in this Courl. 

Jn dealillg willi sccllo11 IO (7) the.; Courl said, alp 6: 

"Only Ute rnasler was prn:;ccLtlccl, a!Uiuugli the ovvner could easily 

bavc been prosccuLed also, since the owner wa:-; a Fijian registered 

company. 

Yet seclion l 0(7) aJTects the owner or cl1arlerer of the vessel, 

regardless of! whctherj lhe ovvner or the masler is prosen1led. lt says 

noU1ing aboul lhe righl of the owner to be heard on any application for 

l'orfoilurc. The Courl has no doubt that nalural justice gives the owner 

and/or charter(~!' Ll1c L·ighl Lu be heard ou wliclhcr or nul the Magistrale 

should exercise the discretion lo forfeit a fishing vessel to the Stale 

uuder seclion J 0(7). A fortiori, tlie right of ll1e owner and/or 

charterer lo be heard on any appeal by the prosecution against refusal 

by a rnagislrale of a hnfeiturc order is beyond argument. Section 28 

(1) of the Consliluli'rn gives a general right of access by convicted 

persons to au appellate process. 

Although the criminal proceedings against [the master! arc now 

mool, it may still be possible, within the framework of those 

proceedings, for the Courl to cnlcrtain an appeal lo this Court, 

despite the fact tbal it is really an appeal by the owner and nol by 
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lhe masler. The DPP did not object Lo the change in the name of 

the appdlanl Lo tlial of the owner. An order is 1nade accordingly." 

n 

[18] This was dearly a very different case Lo the prese11L appeal. It was first tried in 

the Magistrates' Court with the master as the defendant. The appeal to the High 

Court was by the prosecution and was against the magistrate's refusal to hear 

submissions ou forfeiture. This Coml, at p9, found that: 

" ... llicre has been a major defect in the process. The I Iigh Court 

Judge should not have enlerlainecl the appeal by treating it as an 

application for forfeiture in which she assessed the merits of such 

application for the first time. Instead, she should have remitted the 

case tu the Magistrale for a proper consideration of llic DPP's 

application for a f<J1teiture order. Upun remission of the application , 

lhe Magislrale's Court should have heard evidence and submissions 

J<.ir and agai1J:-.:l the application aud should have giveu a considered 

ruling. Either parly would then have had the righl to appeal that 

decision lo the 1 ligli Court on questions of fact and/or law. Iii that 

way, the owner's rights lo prnper procc::;s vvotdd have been achieved." 

lhe Court allowed the appeal and rernillcd lhe case lo lhe magistrate for a 

rehearing of tllc prosecution applicaliou for a forfeiture order on the merits. 

l19 J The Court relied heavily on the New Zealand case of 1\1inisff')J o[AF,ric:u!ture und 

Fisheries v Schu(ield [1990] I NZLR 210 whid1 was a case u1Jder New Zealand 

lcgislalio11 whereby forCciturc of a fishing vessel is mandatory unless the District 

Court "for special reason:, relating to the offence thinks fil to order otherwise". 

The malter was remiltcd lo lhc District Court bccnuse lhe question of special 

rcaso11s had not been fully invesligalcd. Although this Courl nolcd lhc lack of a 

prcsumplion of forfeiture in the Fiji legislation, il acloplcd the principle in 

Schofield's case that applications for forfeiture should be treated extremely 

seriously by the Magistrates Court. 
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[20] We respectfully agree witli that sentiment. However the Court, on the basis of 

Schufie!d's cose, moved on lo suggest lhe procedure in such cases: 

"[n this Court's view, regardless of whether it is the master or Lile 

owner who is charged, tl1e prosecution oughl lo make a formal 

application to lhe Magistrale for forfeiture of the vessel accompanied 

by afiidavils in support. The owner should be named as responclcnl 

lo this application a11d call file a1Iidavits in response. At the hearing, 

cleponcnls can be cross cxatninccl on their a1Jiclavils." 

[2 J J Those remarks were effectively directions Lo the Magistrates' Courts as to how 

SLtch cases should be considered iu future. We consider it cannot have been 

directed Lo the Higli Court because the appeal .i udgme1tt shows Uial lhe1-e had 

clearly bceu aJTidaviU; by the owucr filed wliicl1 had been considered by the JJigb 

Cou1'l j udgc. 

j22J We feel we should point out that we have some reservations about the advice 

given iu lhc Deeu Seu cu:i·e. lt was, as we have 1nenlioned, based on si1nilar 

aclvice given by J<'raser J iu lhe c':i~clLQJ)!;ld __ (JJZJJ.§_CI] from the District court. Our 

allcnliou was directed tu au earlier case in the High Courl of Auslralia; Che alley v 

1'he Ouecn [l <r/2] 127 CLIZ 29 l, ,vhicl1 we nolc was not brought to the alleulion 

of the Comt in Deeµ Seu. The Australian legislation was closer lo our own and 

did not include the presumption of forfeiture which governed Lhc approach of the 

court iu ,"i'cho(ie!cl. 

1231 111 Cheafle1J's case at 304, Menzies J addressed the submission of the respondents 

in the appeal: 

"The second argu1nc11l advanced by counsel ... is lhal if the section 

docs authorise ll1c forfeiture of goods of persons not convicted of an 

offence, natural justice requires lhal 110 order for the forfeiture should 

be made without giving lhe owner an opportunity to be heard. T'his I 
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cannot: accept. 1J a law provides for lhe forfeilurc of the goods not 

belonging to lhe person convicted ... and no provision is made for 

inlcrvenlion by lhe owners of tile goods liable to forfoilure in criminal 

pruccccliugs lo which Llicy arc not party, il seems to rnc that not only 

is there no duly resting upon the court to cnlertain the representalions 

of such owners, bul there is in truth no power to do .so .... 

In criminal proceedings ... l know of no procedure whereby any 

person other than the dcfcndaul may be joined lo enable that third 

person lo oppose ci ther the prosecution or the making of any 

authorised order which mighl adversely affect that third person. 

There arc, of course, nrnny cases establishing and iJJustrating the rule 

thal a purly should be heard before a court or tribunal ni.akes any order 

lo hi:-; disadvantage. These cases have no applicaUon here where, as I 

read tl1c lcgisl ali on, lhc forfcil:urc of the prnpcrly uf persous who arc 

nol party Lo the proceedings is authorised" 

!24J We consider the same principle applies Lo forfoilure undc1· our seclion Us. 

l25J JJowever, vvc consider ll1al grounds one and two should be disposed of on 

diHcrcnt considerations and we do not need lo go in lo the Deep Seu rnse any 

further alll1ougb it ;;till as;;un1cs some significance in om decision. 

1261 Any courl ill hji, when cousidcriug an applicaliou for a particular order when 

passing sentence, is free lo seek sucb information as it considers necessary in 

order lo n:acl.1 a prupcr decision; scclton 306, Criminal Procedure Code. The 

record in lhis case .shcnvs lliat tbc 1\ssislant DPP did make application for 

forfeiture. The applicaliou was perhaps nol formal iu the sense used in Deep Sea 

but il wrn; clear and was supporlcd by a wrillen subrnission. Had lhe defence been 

taken by surprise and made applicaliou for lime to consider the application, we 

have no doubt tllal the learned trial judge would have allowed it. Equally, as in 

lhe Deep Seu ccrse, a1Tidavits could have been placed before tile court including 

any the owners wished Lo give and lhcy would also have been considered. We foil 
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lo understand why it is suggested lo be necessary rn such a case to make the 

owner, who bas not been charged, a party. 

1_27] We woLtlcl venture lo suggest that any defence counsel instructed in such a case 

should be well aware of the risk of forfeiture and of the likelihood that il would be 

rcqucsled by the prosecution. The Fisheries Acl an<l the Marine Spaces Act arc 

not the only statutes wliicb include a power to forfeit. ln any such case, the thing 

forfeited may belong lo someone other than the convicted person. No doubt they 

,vould be given a chance to rnldrcss the sentencing court if they wished but they 

<lo not need lo be made a respondent and it is not clear to us any basis on which 

they could, or should, be added as a party in a criminal case unless charged. We 

agree wilh Menzies .J and consider such a .step would be a profound departure 

froni present crirniual procedure. 

[28.1 At the outsel of this appeal, counsel for Lhc appellants was asked !low tl1c fir.st and 

second appcltants muned had a right of appeal to this Court. He clearly interprets 

lhc statement set oul above frun1 tlic Deep Sea case as giving that righl. 

l29J SccLion 2! of t.l1e Courl of Appeal Act gives tlie right of appeal in a criminal ca.se 

tried by the High Court lo a "person convicted". Where the appeal is from the 

lligl1 Cowl iu ils appellate jurisdiction (as was the .situation in Deep Sea), sccLion 

22 allows appeaJ by "any party lo an appeal from a magistrate's court to the High 

Court against the decision of tile High Courl". 

[30J The first and second named appellauls have no right of appeal under section 21 

and we direct that their names should be removed Ji'01n the appeal. 

1.31] ln the present ca.se, it is plain from the documents before us that M.r Valcnitabua 

\-Vas not l,1ken by surprise in the High Courl. On the contrary, he had been given 

ample waruiug of tllc intention of the prosecution lo seek forfeiture. it was 

pointed out by Ms Driu, ami not challenged by Mr Valcntitabua, that notice was 

given in Lbe .tvlagistrales' Courl al the committal stage that the prosecution 

intended so lo do. Tl1c defendant was represented by different counsel at that 
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hearing but it defies common sense that he was not advised of that warning when 

the case was passed to him. 

[J2J Mr Valenilabua told this Court tllal he had nol had Lime Lo read the prosecution 

submissions on forfeiture before the trial in Lile High Court as he had only been 

given thcni that day. If that is the case we have !rltle syrnpalhy. He could have 

sought an adjou.rnmcnt bL1l he chose not to do so. 

[33] Thal he was well aware beforehand that there was a risk of Jorfoilure is apparent 

from the typcvvrilten mitigation he lmnded to the court. It is dated 26 November 

but inclu.des a mtrnber of documents which he had collected together for the court 

.includiug copies of the _judgments in three previous cuses where forfeiture had 

been considered. The record also shows that oral subrnissions wen,, made by both 

counsel about forfeiture. 

1_34J The Jir::;t ground of appeal suggests the learned j wlgc should nol have considered 

forfeilurc witlioul a formal application by the Stale supporled by aJJidavits and 

wilhoul Lile owners being juined as 1cspondculs as suggested in Dec{) Sea. We 

have already expressed our doubt about such a procedure and, in any evcu.l, he 

tnadc no application f\Jr such a course lo be followed. Counsel Lule\ us Lhal be 

recalled the lligh Court judge mentioning that case bul we can find 110 reference 

to it in the courl record. However, we do note that Mr Valcnilabua was counsel in 

the appeal in Deep Seu and so was well acquainted with the terms of that 

judgment. 

135] The second ground suggests that the learned judge erred by not calling the owners 

lo the court lo be examined by counsel. Ilad the judge wished to, she could have 

done so but it was clearly open Lo Mr Valenilabua Lo call anyone he wished. He 

relcrrcd Lo U1e possibility of hearing from the owners but never made such an 

application. Counsel told this Court Llwt lie was only representing the master and 

not the owners in Lhe trial. The judge's notes suggest otherwise. Whilst 

mitigating, Mr Valcnitabua is noted as saying: 
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"Accused has Jimiled means but he is in a posilion to pay fines. That 

co1npany here in Fiji is in a position Lo pay fines. He is remorseful -

he has caused losses Lo the company 

Vessel detained since the 2Yrl of July. One of 17 vesseis owned by 

CNFC. Proviclecl by Chjua under MOU Lu fish in 1'\ji waters. 

Fine is the penally against the accusccl. 

J be] ieve this court sliould hear f'rorn lhe con1 pany 

P. Ridgway [counsc!for the prosecution]; He represents Lhc 

C0lllpany. 

S Valenilabua; Y cs 1 do and 1 am making submission on behalf of the 

cu111pany in rclatio11 Lu forfoilure." 

l36J llc Llreu cunLinued wiLJi his submissions largely directed al avoiding au order of 

forleitme. 

[37J If cotmsel wben conducling u ca:;e, knowing he has the right Lo lake a particular 

course, chooses not to pursue it, he wilJ rarely be permitted Lo raise that issue on 

appt..:al. v\!c arc satisfied in lliis case that Mr Yalcnitabua was well aware of the 

suggcslions of lhc Courl in the Deep Sea case. He also was aware of the 

possibility of Lite owucr being heard iu auy event ou Uie question of l<Jt'f'citure. He 

cl10se not lo pursue tile procedure from Deep Sea. No doubt he had reason to 

follu·.v that course [Jul, having chosen nol to do so, be cannot now come Lo this 

Courl and plead that it should have been doue. 

[38J The appeal is disn1issed on Lile first and second grounds. 

Ground three and four 

[39 j The appellant's conlenlion is that there were a number of factors which were 

placed before the High Court in mitigation and the learned judge was wrong to 

find, as she did, that none of them justified non-forfeiture. The matters he 
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referred Lo were Lhe facL L11aL the fisbing vessel was a long liner and only about 

one kilomelre of a line Lolalling 35 kilomelres was laid inside l·\ji walers so the 

proporLiun of Lbe caLc,\1 llml could be allribuled tu that section was not greal. The 

rnastcr liacl only been in Fiji a few monlhs. Ile had pleaded guilty and regretted 

his acliom. 

!_401 The learned judge referred Lo those factors in rniligalion of the fine. She dealt 

with a diJJercucc beLwccn Lile prosecution and defence estimates of the value of 

lhc catch and contiimecl: 

"The defence says lhat this catch was only worth about $1 S ,000. 

Even at tlic defence eslimalion, this value is a cotrniderablc sum and 

must be taken to be an unlawl't.il rc1noval oC l,.iji's precious resources 

Cur cuJ111ncrci,il purposes. l co11.•,idcr this offending Lo be scriuus uud 

consider ;i line of $6,000 tu be au appropriate slarling point. Aflcr 

adjusliug fur tlic guilly pleas, llic good cliaractcr, tltc co-operation 

with tile authorities, the sale of the catch before apprehension and lhc 

dctcnLion of llie vessel, J arrive al a Cine of $5,000 ( a lolal of $10,000) 

on eacb couut ... " 

[41] JJaviug reached that couclusiuu, she then passed lo consider forfeiture as a 

separate issue. Thal was lhc proper a11proacli because, alll10ugh forfeiture is a 

penalty prnvisiou, it needs lo be considered separately. 

[421 She addressed the accused and pointed out; 

"You arc not the ovvncr of this vessel. The owner is a company 

rcgislcrcd in Chiu~1. ... hnvcr of Atlorncy in relation to Lile company 

vests ill the China fisheries (Fiji) Holdings Company Limited. 

Counsel !'or tlie accused is alsu eouuscl for the owner of tbe boat and 

he urged me not to order forfcilurc as it would be too harsh a penalty 

in the circumstances. J do not agree. 
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Jn Cheat!ev v The Oueen, the High Court of Australia considered 

forfeiture of a foreign vessel under the Fisheries Act. Barwick CJ 

said thaL forfeilure, whicli was parl of the penalty provisions of the 

scclion, was nol inappropriate simply because a breach was 

accidental. However, a deliberate brcacl1 should lead inexorably to 

/(Jdcilure." 

[43] The judge then adopted the rationale expressed by Asche j in Chiou Yaou Fa v 

Morris 11987] 46 NTF I al 28: 

"The fishing industry can and oflcn does yield large profits and there 

is always a ternplafton to i.11ose involved iu it to go where the fish arc 

plcntiJhl, even iJ tbal mean:, LrcSJJassiJJg upuu lhe fishing grounds of 

ollicr natiuns. A nation desiring to protect itself fron1 ::iuch 

depredations musl make it ve1·y plain lhal the garnc is uol worll1 the 

candle i.e. LlwJ ll1c risk of heavy penalties if caught outweighs lhe 

profit llml rnight be available. Fi11cs, eve11 heavy fines against 

individuals will uul usuaJly suJJ1cc, since the individual may either 

uot ha vc the wherewithal lo pay or it may be di1Jicu1t or impossi h[e to 

follow such assets as he had into another company. Jn any event a 

heavy fine may work an iuj usliee 011 an individual who wiU often be 

acting umkr orders. The real offernlcr is usually the foreign owner 

who wiU almost ccrlaiuly have no funds in this country to pay the fine 

irnpu:-;cd. Hence, save where there arc special mitigating 

circurnsLances, 1<.Jrfciturc is Lbc ouly dicctivc way Lo sec lliat the 

policy of tlie Act is carried out. lndced, if il uecame kw.J'Nn that 

Australian courls treated offences against this Act only by fines, this 

would be Lo a substantial degree counterproductive, since many more 

foreign ships would venture into Australian waters to the great 

dclrimenl of the Australian fishing industry." 
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[44] H was folJowi ng her acloplion of Ll1ose principles that lhe judge found that there 

were no special rniligaling circumstances in the present case to justify her in not 

ordering forfeilurc. She found tlrnl the fishing was not an isolatecl accidental 

breacb caused by bad navigation and expressed the view that, when passing any 

such order, the deterrent eCfccl was an important fo.clor. 

145] We agree witb her reasoning. Forfeiture not only deters companies from taking 

the risk but also ensures tlial the offence will not be repealed by that vessel. The 

comn1enls made by J\scl1e J in the last sentence in the passage quoted apply with 

even rnore force here. The limited resources of the island countries mean their 

ability lo dclccl and apprehend illegal fishing is limiled. If ii is known that the 

case will frequently be dea.ll with by fine only, lhc lure of our fislliug grounds will 

be aU Lltc stronger. This means lliat ll1e protection of the country's fish stocks is 

an imporLanL part of the legislation and so lhe deterrence of olhcrs is a very 

imporlanl con':>idcralion in such cases. Equally, a court sentencing only the 

master, cannot sirnply raise lhe fine lo very bigh levels on the basis, as was 

suggested should be the case here, tlwl tl1c company would pay. The level of fine 

1nusl always be related Lo Ll1e convicted person's ability lo pay. 

!46] The inadeq uaey of fines alone has been referred to in numernm cases in Fiji and 

in our Pacific neighbours. 111 Cheat!e)l's case at 296, Barwick CJ sated; 

"The protection of the fishing grounds of the nation from foreign 

cxploilalio11 is smncvvhat akin lo the protection of lLtc country from 

smuggling. Drastic action in protection of the country's interests in 

each inslance may be regarded as warranled, indeed, if nol to be 

expected; each is an area where pecuniary penalties arc unlikely to 

provide an adequate protection." 

[47] ln R v Kukura and Sato 11990] 20 NSWLR 638 (quoted in P.ditchell and Abas 

[1998] A Crim R 103) Wood J (as he then was) orclereJ forfeiture of a vessel 

worth between A$J,000,O00 and 4,000,000 and a catch worth A$1,000,000. The 
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dcfendanls were senleuced on four counts of understating the catch by 30 - 40% 

in lhe reports required under bis licence. The judge explained: 

"J accept therefore lhal forfcilure would be m1 occasion of serious 

hardship and substantial economic loss but against this must be 

weighed the need for substantial financial deterrence and the l imitcd 

punishment involved in Jines. Unless breaches attract forfeiture, there 

is a real clanger of tbc legislation being subverted and becoming 

ineffecli ve." 

[48j Having loLmd Llml fishing in this cm;c was not acciclenlal, the learned judge had 

good grounds lo co11siclcr tlial forfeiture was appropriate. 

!49j The appeal against sentence ii, cli~;missed. 

WARD, PH.ESlDl~NT 

··············································· 
SM.ELLIE, J A 

PENLINGTON, JA. 
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