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On 2--l July .200.3 the .-\pplicant. who is a practicing barrister and solicitor_ was charged 
with an offence of anempting to pen ert the course of justice contrary to Section 131 of 
the Penal Code ( Cap 17). 

In August 200.3 the Suva Magistrates· Court granted the .-\pplicant conditional bail. 

In April 200-+ the . .\pplicant ( the case against whom had by then been transferred to the 
High CoUrt for trial) applied to the High Court (\\'inter J) for a van:nion of the 
conditions of the bail granted to him by the Magistr.ites· Court. 

The terms of the fresh bail granted to the . .\pplicant by the High Court on 2.3 April 200-+ 
a.re set out in paragraph 9 of the .-\pplicant's anidaYit filed in support of this application. 

On 28 :\.priL afit:'r diffic1:1lties had been c::--:pcrienced in Ll-ie operation of the 2.3 .~.pril bail 
conditions. the conditil1ns \\ ere ag:.iin :.imc?nded. The re-an1ended bail conditions :.ire set 
out in paragrJ.ph I 2 l1f the supponing atlida, it. 

.·\ Cl1py of a Ruling deli,en:d b_:- Wintt·r J l1n ti 1\by is also on the file. There is some 
discrepancy in thL' d:lles l1fthc:- 1,,l1 :.ipplic:.itil)ns for ,ariation howe,er these discrepancies 
do nnt 3.tl'cct the issues before me. 

rhis is an :.ipplicarinn !i.)r :.i n:,ie\\ nfthc ctmJitil)llS L)f the bail granted hy Winter J tn the 
.-\pplicant L"ithcr l)l1 ti !\ fay 200-+ (acCLm.iing tl) the rnling) l)r 28 :\pril 2004 (according to 



tht: atfofavitJ or both (according to the ~otice of Motion). The application mises ::i. 

numtx:r of qut:stions n:g.arding the oix:ration of the Bail Act (26/02 - the Act). 

Part V l l l contuins the apixal and review pru\ is ions of the :\ct. 

Sc..:ction 30 ( 3) prnvides that: 

.. the Court of .-\pixal may revii:w any decision madi: by the High Court in 
relation to bail." 

Section 30 ( 7) howevi:r proYides that: 

.. A Court which has po\'>er to re\ie\\ a bail detennination ..... may.if not 
satisfied that there are special facts or circumstances that justify a rev-1ew 
..... refuse to hear the revie'-A .... :· 

The first question which arises is what is meant. in Sections 30 (3) and 30 ( 7) bv the 
word ··Cour1··. 

The constitution and jurisdiction of the Court of Appeal is primarily dealt with in the 
Court of Appeal Act (Cap l~l-

Under Scetion 6 (I) of the Court of Appeal Act the Court .. for the purpose of hearing and 
determining appeals .. shall ordinarily only be duly constituted if it consists of not less 
than 3 judges. l:nder Rule 13 (A) of the Court of Appeal (Amendment) Rules ( LN 
150.'99) the Court \\111 be duly constituted by only two judges where the appeaJ is against 
sentence only or \\ here the Court is called upon to reYiew the decision of a single justice 
of appeaJ refusing an application for baii or revoking an existing grant. 

The power of a single judge to admit an applicant to bail or to cancel his bail is contained 
in Sections 35 ( 1) (d) (e) of the Court of..-\ppeal .--\ct. 

That Section dt)cS nl1t men~ion the !)l)\\t.?r cif re, iew granted to the Court of Appeal by 
SC'(tion 30 (-+) of the Bail . .\ct and indeed the i:x)\\er of re, ie,, is nowhere mentioned in 
the Court of Appeal Act at all. 

ln my opiniL1n the i:xrners L)f the (\1urt L1f .--\ppc:al must be e:--;ercised hy a full court of 
thm~ judges e.xctpt where pw, isiL)l1 to the contr.10 is specifically made. In the 3bsence 
L1f any prcn isiLms rt'L.1ting to the p<.mer L1f reYiew gr:JJ1tcd by Section 30 (-n I am of the 
, ie\, th:J.t the fX.1\\ er c:m L1nly Ix ewrcist·d h) the full Court. Since the rxrner L1f reYiC\\ is 
not mentiont·d in the Court l1f .·\prx:al .-\ct and the right to such re, it:\\ is not stated tl1 bc 
CL)nditiL1nal nL1 questiL1ns L)f lean: nr the jurisdictiL1n L)f L)thernise L)r :J. single judge- to 
grant k:J.,c arise. 



-
I he second question which calls fur attention is the rebtionship oetv\een the right to seek 
a n.:\'icw uf a hail decisiun and the right to ;.1ppeal against that same decision. 

The prn,isions go,eming appeals from hail dt:cisions are somewhat unhelpfully split 
!x:tv,een Section 3 1 of the Bail Act and Sections 21 ( 3 ). 23 ( 4) and 35 of the Court of 
..\ prx;al Act. 

By Section .::: l (3 J tht: right to appeal against a High Court bail decision is conditional 
upon leave first being granted. A. single Judge may grant leave (Section 35 (I)) and if 
lea\'e is refuScd then the application may be placed before the full Court for 
reconsideration ( Section 35(3) ). 

The position therefore seems to be that while an appeal against a bail decision is 
conditional upon ka\ e being granted the right of review is unconditional. Since the 
obje{:t to be achieved by appealing against or seeking a re\'iew of a bail decision is 
presumably the same. it is diHicult to see what purpose is ser\'ed by these two different 
avenues. 

Neither the Bail .-\ct not the Coun of Appeal .-\ct offers any guidance. Unfortunately. Mr. 
Singh was unable to offer any assistance but \ts. Prasad referred me to Section 325 (5) of 
the Criminal Procedure Code (Cap 21 ) which provides that review by the,..High Court is 
not available at the instance of a party who could have appealed. · 

ln the absence of any other guidance l ha,e come to the conclusion that review is only 
a\·ailable where. for one reason or another. the appeal procedure cannot be resorted to. 
This conclusion is consistent not only with Section 325 (5) (which being a provision in a 
separate statute is of only limited assistance) but also \\ith Section 120 ( 6) of the 
Constitution. 1997 which ket'ps a revisional jurisdiction for the High Court. as it were. in 
reserve. 

This Cl)nclusion is also consistent with the n~d for --s~cial facts or circumstance that 
justify a review .. (Sectil)n 30 (3 )) which must. in ffi\ viC"w lx of a different class to those . . . 
facts upon which an ::ippc'al ct.1uld bt' based. Finally. the fact that it seems that only the 
full Court has jurisdiction to hear applications for reviev, suggests that it is a procedure 
which can Ix resorted to onl:, where an 3ppea.l is. for one' reason or another. not possible. 

~ty finding that a single judge has no jurisdiction in relation to an application brought 
und~r Section 30 , ➔) l)f the Bail .-\ct is sutlicient to disix1se l)f this application. Before 
ka\ing. the m:mer h(1\\t'\t:r it mJy oe helrful h1 refer w another ditliculty facing the" 
.·\pplicJ11t. at kast (1n the pa~rs J.S currt:>ntl:, pn:s...:ntcd to tht.' C1..1urt . 

. -\swill ht' s1.'i.'n frL1m the:- prJ:,~r L)f the Sl)tic~ L)f l\k)tion. p:irJg_rJphs lh) and tc). the 
Applicant\\ ish~s to ht' rdie\ cJ l1r th~ L)rilig.J.til1n tn sum~nd-:r his passix1rt Jnd tl1 report w 
the \·aid~\ u !\,lice ~tatil1n. In paragrJ.ph l l nf his atlidJ\ it the .-\pplicant states: 



··J verily bdit:\ c that my Counst:l madt: application for the variation of the 
hail cunJiti\lns in respt:ct tlf n:poning at the police station. issue of 
passpon imoh ing DPP·s uffice and residence conditions." 

ln his ruling delivered on 6 fvfa:, Winkr J made no rt?ference at all to an application for 
the variation of the residence and reporting conditions. If such applications had indeed 
been made and refused then one would expect to find the reasons for the refusal 
embodied in the ruling. This is normal practice and additionally is required by Section 20 
of the Bail Act. 

Although the Applicant states that he believed that the applications for variation were 
made he does not disdose the source of his belief. it does not appear that he ,\as present 
\vhen applications \\ere made on his behalf in the High Court. Ms. Prasad was not 
herself present and no record of the proceedings in front of Winter J has been made 
available to me. The position is not unfortunately as clear as it should be but it is not 
obvious to me that the variations now sought were in fact declined by the High Court. 
Unless they were in fact declined then there would of course be nothing to appeal against 
or to review. 

1 was informed by ~ts. Prasad that the Applicant's trial has been set to commence in the 
High Court in September 2004. It was her case that the Applicant should apply for any 
\ ariation of the conditions of his bail to the High Court. The Bail Act specifically 
proYides for --any number" of bail applications. Given the uncertainties of the law. to 
some of which I haw alluded. a fresh :ippliGnion to the High Court for the variation of 
the residence and reporting conditions may offer a clearer way forward. Perhaps some of 
the uncertainties would be remowd if regulations were to be made as envi53ged by 
Section 32 of the Bail .-\ct. ~1eanwhile the present application must be dismissed. 

23 June 2004 

\I.D. Scott 
Justice ()f A.ppe:.1I 


