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LN THE COURT OF APPEAL fl!f fSlAND:; 
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CIV[L APPEAL NO.ABU0012 OF 2001 
(High Court Civil Action No. HBC027G of 1093 L) 

Counsel: 

D0\1fNION [f'-'SURA~iCE UHfTED 

AU SHER 
(f/n Guman Ali) 

Reddy, P. 
Barker, JA 
Davies, jA 

21 st Februar·y, 2002, Suva 

A ,'Joel/ant 

i\-fr. A.K. Nasayan and Mr. M.B. Patel for tLe Appellant 
Dr. M.S. Sahu Khan for the Respondent 

O'?te of tuds-rnent: 1st March 2002 

JUDGMENT OF THE COURT 

Ali Sher (Respondent) is a dealer in new motor vehicle pa;ts in Nadi tovm, Nadi town 

is a flood-prone area. 

On the 27th of February 1992 there was extensive flooding in Nadi. As a result, water 

got into the Resp =;ndent' s tvvo shops, caL:sing damage to his stock (the stock). At the h11e the 

stock \,vas insure::1 a;:o.inst flood damage, of the kind th2.t had occu:-red, with Oominio;·1 
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Shortly after the flood, the Respondent lodged a claim with the :'\ppellant, for 

inderrmity under the Contract of Insurance. He gave the Appellant a list of the stock that was 

damaged, altogether valU·:'.d at $340,773 . 

By letter dated 17th March 1993, the Appellant declined liability under the Contract of 

Insurance, on the basis that the Policy did nc,t cover stock stored belovv 160 cm above the 

ground level, although it agreed that the Respondent had suffered"considerable loss". It was 

after that letter of 1 ;th March, that the Respondent engaged Messrs. Koya & Co. Solicitors of 

Lautoka to represent his interests. On the ;th April 1993, the Respondent wrote to Kaya&, Co. 

In that letter it again denied liability, and furthermore, disputed the Responde~t's 

quantification of the loss, until such time as its representative vvas allowed to cross-check the 

damaged stock, against the I ist prepared by the Respondent. The letter went on to say that 

until the quantum of loss had been established, the Respondent could not be a party to any 

agreement concerning the disposal of the damaged stock. The penultin1ate paragraph of that 

letter reads as follovvs: -

11We must again refer to Condition 6 of the Policy and state that we requfre our 
representatfl'e Mr. Rickman of Sturt & Associates to idEntify and cost each damaged 
item before they are removed from the premise~. ff ihis is not agreed to then we 
sha!I consider this policy condition to have been Dreached. 11 

Shortly after that letter was written, /\k Ronald Thomas Rickman (Rickn1a11) \Vent to the 

Respondent's premises in Nadi town, and, carried out an inspection of the damaged stock. 

The damaged stock ,vas itemized, was costed by the f::espondent, and 1he costings v-.'er·e 
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checked by the App~! I ant's ernp !oyees. The resu It of this joint u11de1iaking by the Respondent, 

and the Appellant's represeiltatives, vvas the schedule referred to as the 'Rickman Report'. 

The Appf·llant sent the Rickn,an report to the Respondent's solicitors with its letter of 

21 st May 1993. According to this report, the total value of all the damaged goods was 

$207,387. If these goods were totaily lost to the Respondent, and he claimed that they vvere, 

then that would be the measme of his damages (less proceeds of any Sa!va;e Sale). On the 

other hand /vtr. Rickman, the Ap;Jel!ant's loss assessor valued the ext'::nt of the loss at 

$107,755.25. He arrived at this figure by ascribing a percentage loss against each it:~m on the 

list, and accmding to the Appellan( this vvas the extent of the damages suffered by the 

Respondent. 

The letter of 21st May 1993 refers to the Rickman report as a "schedule of dama:;ed 

parts, showing the date of purchase, total cost and assessed percentage of loss" and concludes 

with the following paragraph:-

✓1Vi/e would emphasis that 1-vhifrt we are prepared to agree on the figure of 
$107,755.25 as the lnsured1s loss we continue to maintain that the loss is not covered 
under the terms and conditions of the policy issued by us. 11 

On 7th July 1993, the Respondent's p1·esent solicitors Messrs. Sahu Khan & Sahu Khan 

vvrote to the Appellant disputing Mr. Rickman's quantification of the loss suffered by the 

Respondent, and invited the Respond,2nt to sel I the salvaged pa1·ts, if it vvished to do so. 

Fu1::herrncire, the letter said that the dama~ed pa;is \Vere dete:-iorating, a:,d, that the 
' . 

Respondent \V2S not able .to dispose of th-em without the Appell2nt's authority. Th,2 lette1· 

invited a respor:,e frc,m the /,ppclla:1t. 
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0;1 th2: 14th of July 1993, the Appellant repiied to the Respondent's soi icitor's letter of 

;th July 1993, and the second paragraph of that n2ads as follovvs: -

✓'rt is not for us to sugs;;est how your client should deal with the safe/ salvage or repair 
of his damaged goods. We have declined his claims under the policy and therefore 
your client must do as he see_c; fit.// 

The !2tter concluded, by saying that there was no change in its stand in the matter. 

In Septe111be1· 1993, the Respondent issued the \/\Ii-it of Summons herein out of the High 

Court at Lautoka, claiming the surn of $347,000 as special damages, and interest thereon.at 

13. 5 per cent, from 1st day of /v1arch 199 3 . 

;\fter the close of pleadin;s, and on the 7th of August 19S6, the matter carne up for 

hearing before Sada! J. At this stage, and after the Respondent had given some evidence, 

Counsel representing the parties decided to split the tria: by separating the issue of liability 

from the issue of darnages. The learned Judge was asked to first rule on the issue of liability, 

and evidence from both sides was directed to that issue. Judgment was given on the 15111 of 

June 1997, and the learned Judge found that the Appellant was liable to the Respondent under 

the Contract of !nsurance 1 and that the E>ccl us ions relied upon by the Appel :anti n that Cont1·act 

did not apply. The Appellant then appealed to this Court. The appeal vvas heard on 11 th May 

1999, and judgment delivered on 14th of t,!\ay 1999. The decision given by Sada I J. was 

affa;-ned1 albeit for differe:1t reaso:1s. The c2.se vv2s r,::fist,2d for conti:1uation befme the same 

Judge on the 15th of J2:1u2ry 2001. At the resumed hearing, tlv: pa1iies agreed to 2.rnend the 

Rickman 1·,2Dort 2nd the 2,.mend"':'-d 1·0po:·t was prnduced ?.:1Cl exhibited. The total val·ue of the 
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damaged stock \\'as 170\V increased from $207,387 to $237,378.73. The value of the loss as 

quantified by Mr. Rickman v\·as increased from $107,755.25 to $116,752. 8y now the issue 

of d::m1ages had uystalized. If there was total loss of stock as claimed by t:1e Respondent then 

he vvas entitled to $237,378.73 by way of damages. But if there was only pa;·tial loss, as 

2.ssessed by lvfr. Rickman, then the Respondent was entitl,2d to $116,752.00. This is the way 

in vvhich the matter was put to the Court, and it is the way in which th,:: learned Judge 

approached it. 

The pa11ies also agreed that the dam2,.ges as 2.ssessed by the learned Judge would ca1-ry 

interest at 11 % per annum from the 1st of M2y 1993 to a dat'3 to be fixed by the Cou1i. 

The Respondent gave evidence, and cal led Mr. Etuate Cikaitoga Koroi, an Engineer and 

Senior Lecturer at the Fiji Institute of Technology as his vvitness. The Appellant called three 

vvitnesses, Mr. Rickman, the loss ·assesso1·, Mr Adrian Michael \,Vest, ~ational Sen1 ice 

Manager for Asco Motors, and Mr. Ronesh Chandra Chauhan, a Cha11ered Accountant. 

ANld YSfS OF fUCVMA1'1 REPORT 

The learned Judge analysed the Rickman repo1i critically and in some detail. He 

pointed out that the damaged stock enumerated in the report exceeded that found in the 

Respondent's original claim. This did not suggest that rhe Respondent was exaggerating his 

claim. The !udS"e IJoir-:ted out th2t /vfr. F:ick1·,,an himself had ascribed 100% loss in 1·es:Ject of 
_, ,, ... ) l 

a largenun-iber of items, which meant that they were totally lest, ano Lherefore had no salvage 



• 

• 

• 

• 

6 

coils, regulators, clutch plat:.;s, pres_::ure plates, pistons, ,vouid be useless \.vhe:·, damaged by 

1Nater1 yet he ascribed partial loss in respect of those items. \Vhile admitting that a vvater-

d2.i11aged universal joint cannot be used at all, l\1ir. Rickman assessed its loss at 80%; 

furthermore, he could not explain how one can have 80% loss to tvvo water damaged 

u11ive1·sal joints. ,-\ccording to the learned Judge, Mr.Rickn1an had similar difficulty explaining 

losses in percentage terms to mountings, silencers, steering arn1, disc pads, centre bearings, 

scissor jerks, automatic clutches and other items. The learned Judge said that Mr. Rickman 

bave inconsistent answers to some questions put to him in cross exami1,ation, and in some 

respects his evidence supported /v\1·. f<oroi vvho v-1as called for the Respondent. Mr. Rickman 

did not give evidence as to hm,v the p:::rcentage values which he considered to 1·emai11 in tl~e 

goods could be r·ecovered. Mr. Sher's business \Vas that of selling in new parts, not dam23es 

parts. Mr. Rickman did not give evidence as to how the damaged pa1is could be 1·estored ·or 

vvho would be prepared to buy them. 

IUDGE'S F!NDlr-.1GS 

Having subjected the Rickman report and lvir. Rickman's evidence to such scrutiny, the 

learned Jud.;e came to the conclusion 1 that he could not accept his evidence, whe1·eve1· it was 

in conflict with the evidence given by the Respondent. The learned Judge found as a fact that 

goods itemized in Rickman's report wet·e water-damaged, and that the Respondent had 

suffered losses valued at $237,378. He then gave credit for the sum of $10,000, being the 

va!ue of :i-,e damaged s~ock sold as salvage by the Res;Jondc:nt, to Railtow11 Motms. He 

d , ' . . ' n I ' f . . h r $ ) ? 7 - -3 - --, I . I ' ,..J • • • entere JUo;meilt!ilLlet,esponoents avour1n:c esumor -- ,:.;/ ./:>. ,-:ea,i0VveJlfl,2i'25L 
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gave the Re.;pondent costs to be taxed in default of ag:·ec:ment. 

THE APPEAL 

The 1--.Jotice of Appeal sets out some 18 grounds of appeal. These were argued by Mr. 

A.K. Narayan Counsel for the Appellant under tvvo broad and general submissions. 

Fir5tly Mr. A. K. Narayan submitted that the lea med Judge was wrong in accepting and 

acting upon the e\·idence of the Respondent, and he w2s wrong in rejecting the evidence of 

Mr. Rickman. Secondly, he submitted that the learned Judge \Vas wrong in not finding that 

the Respond:::nt had not discharg:::d his contractual obli;ation to minimize his losses. 

The lea med Judge had the advantage, that we do not have, of seeing and hearing the 

evidence. He had the advantage of.observing the demeanour of the witnesses. Unless it 

could be shovvn that he failed to use, or misused that advantage, we cannot and should not 

1·everse his conclusions. In order to reve1·se those findings we need to be convinced that the 

Judge vvas \"irong. \A/e are satisfied, that on the evidence before him, the learned Judge was 

justified in arriving at the findings that he did, and there is no basis for distu:·bing those 

findings. In coming to this view, we note the comments of the High Court of Australia in State 

Pailv,·av ,Authority of Ne\,v \'\hies v Ea•ihlin° Comtruc+ior1s Ptv. Ltd (1999) 180 ALR 588. 

/\ccording to that authority, an appellate couii can find the trial Judge's asse::srnent of 

creclibility too f:-agil•:: a b2se for findir,g a witness unreliable if the docuillentary evidence 

p:-ovic\::d s:gn;f1cant suppo1i for the \Viti-1,2ss's testimony. That ca:2 is a tir~1ely 1·e:-ninde1· to 



• 

• 

• 

8 

both factual and le;;al findings of a ti·ial Judge. Ho·vvever1 the decision in that case has no 

application to the present strai ght-forvv2rd case \Vhere the Judge's assessment of the witnesses 

\Vas crucial and where the Judge's vie-.v of the docurnents - especially the Rickman report -

was tenable. 

In attacking the lea med Judge's findings, tv'\r. Narayan placed considerable r·el i ance on 

the Respond,2nt's Financial Statements for 1993. The Financial Statements did not show any 

-- . .. .. 

din1inution in the Respondent's stocks. Th,::::y shovved that s2ies and profits were up. From 

this, /-1/\r. Nar·ayan argues, that the learned Judge should have concluded that the Respondent 

had sah a;,::::d, and, sold rnost if not all the stock that he says was destroy2d by the floods. 10/e 

cannot agree. \Ve do not think that the Financial Statements lead one to that conclusion. For 

a start, such a conclusion would not sit happily with other evidence before the Court. In May 

1993, the Appellant quantified the Respondent's loss at $107,755.25 although it continued 

to maintain that such loss was not covered under the terms of the Policy. That was the value 

of the loss assessed by Mr. Rickman. In its letter of 14th July 1993, to Messrs Sahu Khan and 

Sahu Khan, the ,Appel !ant insist::::d that this w2s the exte:1t of the Respondent's l:Jss, ar·rived at 

by an independent assessor; and, that would be used in any future legal proceedings that the 

Respondent may take . 

Mr·. Ronesh Chand re Chauhan's conclusions drawn frmn the Financial Statement vvere 

based on assumptions he made. He did not carry out an audit of the Respondent's stocks, he 

could not s2y if stocks wer,2 i nf!at-:=:d or deflate:::l. The learned J u=Jge, in our vie,1,1 was correct 

not to tr·eat the F:na;1eial Stateme11t as pe1·~uasive evidence that th-2 Respo:1.=!ent did not S'Jffer 

any loss . 
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lt \Vas a!so u1·ged upo:1 us that the Respond2nt failed to rninimize his loss. The 

Respondent g:we evidence, th2.t soon after the floods, he spoke to the Respondent's Claims 

Manager, Mr. Uday Singh, and sought his advise on how to deal \Vith the damaged stock: that 

evidence vvas not challenged. The Respondent \Vas told to do as he liked. The 

con-espondence, to 'v\1hich we have made reference earlier, clearly show that the Jl,ppei !ant 

was totally indifferent to the salvage. It was denying liability, and was not 6oing to be drawn 

into any discussion on the disposal of the salvage. The Appellant could havE cooperated vvith 

the Respondent, in ~he disposal of the salvage, with a \'ievv to achieving the best possible 

price, thus minimizing the loss. That would have made good com111erci2.l sense. Left to deal 

\vith the salva.;e, as \Veil as he could, the Respondent sold \-'11hat remained of the damaged 

stock to Railtmvn Moto~s. V✓e do not think that any criticism can be levelled against the 

Respondent in this regard. In the circumstances, the Respondent acted 1·easonably. The 

learned Judge's findings are justified on the evidence. However, we consider that the 

Respondent should h2cve discovered some documentation relating to the Rai !town transaction, 

such as bank deposit records. 

The Respondent concedes that a sum of $10,000 is payable as excess under the 

Cont1·act of I:---:sura:Ke. This has not been accounted for in the award. So, the da111ages 

aw2.rded by the k::arned Judge is further redr1eed by $10,000 from $227,378.73 to 
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?,s stated eadier the p:.riies had 2;:·e2d that interest should run fro1T1 151 of May 1993 . 

.. 

!ntere_:;t \Vas to run to a date to be determined by the learned Judge. i-{e deterrninecfthat date 

to be 7th August 1996, but gave no ;easo11s for doing so . 

The Respo11de11t is entitled to i11terest up to the date of judgment1 i.e. 31 st of Ja11uary 

2001. There is 110 1·eason to de11y him inte1·est for the period t 11 of August 1996 to the 31 st of 

January 2001. The Respondent Vv'as kept out of the funds, to which he was entitled, from the 

151 of ti,ay 19931 whc,n the Appellant den1ed liability, to the date of judgment. 

As vvas said by this Court in lovi 1isi Kamea and the Attornev-Gener2I -v- Mateo 

Rais2lav,,ake FCA. ABIJ0049 of 1999: 

11/nterest is awarded to a Plaintiff for being kept out of money 1vhich ought to have 
been pa.id to him. See Jefford v. Gee [1970] 2 QB 130/ 146. The expression 11/Jeing 
kept out of money that ought to have been paid" is not used to pejoratively. It simply 
expresses the concept that the plaintiff was entitled to the amount of the judgment 
as from a certain date but in fact, as evu1ts occurrecl the money i-vas not available 
to the pfainti~ but remained ,vith the opposite party, 11fructifying in the wrong 
pocket" as 11·as said in the course of argurnent in Newton v. Grand function Raihvay 
Co [1846] T6 M & W 139, 141. 11

• 

For the above reasons the appeal is dismissed but the judgment of the High Court is 

va1·ied as fol lmvs:-

1. Damages a1·e reduced by $10,00J t<J $217,378.73. 
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2. lnte1·est is awarded on '.\:,217,378.73 fro:11 1st of May 1993 to 37st of January 
2001 2t 11 % p<2r annum amounti11g to $207,23-:'.J-.38. 

3. Costs of this appeal to the Respondent are fixed at $1,500.00. 
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President 

Hon Sir [an Barker 
I ustice of A Q_peal 

... "Xl. A~--:.:?!.~~-?.~';-;~ .. l!,-;-;-~ .......... . 

Hori Justice Daryl Davies 
tu3'tice of Aopeal 

Messr·s Patel Sharma & Associates, Suva for the Appel!ant 
Messrs Sahu Khan & Sahu Khan, Ba for the Respondent 

D:\CHAi"'D\f,.S UC012U.'.:'001 .\\'PD 


