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JUDGMENT OF THE COURT

The Casé Stated reads as follows:

“On the facts stated in the Stztement of the Applicant dated 8 March
1999 and the Affidavit of Beniamino Naiveli sworn on 8% March 1999
and the Affidavit of Ratu Epcli Kanaimawi sworn on 20 August 1999,
the following questions of law are respectfully reserved for the
consideration of the Court of Appeal and its opinion soucht in
accordance with Scction 15 of the Court of Appeal Act;

Whether the Respondent has power summarily to dismics a gazetted
Police Officcer who has becn convicted of a criminal offence in the
I

absence of a prior disciplinary hearing in accordance with Part VI
Police Service Commission Regulations.”



The brief facts leading to this case stated are that the applicant, Eeniamino
Neiveli, a gazetted officer in the Fiji Police Force, was convicted 12 fuly 1992 of the offance
of Abuse of Office. He was sentenced to nine months imptisonment, suspended for one year,

and fined $1,000. Subsequently, the Commissioner of Police reported the matter to the Police

Services Commission, now the Disciplined Services Commission (“the Commission”), with the
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recommendation that My Naiveli be dismissed from the Force. Thera were then a number of

proceedings which need not be discussed. Mr Naiveli was not formally chargad with any

disciplinary offence but, on 1 june 1998, he reccived the foliowing letter:

X reevneeneennens the Commission bas decided that a disciplinary inquiry is
not warranted given Mr Naiveli’s conviction but k2 may meke a
written submission within fourteen (14) days on why he should not be
dismissed.” :

A submission on beahalf of Mr Naiveli was forwarded to the Commission. On

22 July 1998, the Commission wrota to Mr Naiveli’s solicitor as follows:

“The Police Service Commission has considered the factors raised in
your written submission dafed 25/6/98 on behalf of Mr Naiveli and [:as
decided that Mr Narveli’s dismissef from the Fiji Police Force, from
12/6/92 stands.

Mr Naiveli (s being adviscd separately of this decicion”
Although the letter used the words “dismissal ......... stands”, it is the

Commission’s caze that the Commission on 21 fuly 1998 determined that Mr Naiveli bs



dismissed from the Fiji Police Force. Prior to the dismissal, ro disciplinary offence was
formulated, ro disciplinary char, Ce WaS Kasd and no incuiry was held pursuant to the pravisions

of reg. 26 of the Police Sarvice Commission Regulations (“the Regu a‘uor””) regulations which

apply to gazetted officers of the Force.

Before examining the Reculations, it is useful to refer to the Police Act Can. 85 -

(“the Act").

5.29 of the Act s ’pec fies certain offences under the Act which are punishable
by law while 5.30, which deals with disciplinary offences by an officer other than a garetted
officer, refers to “any ofience against discipline as may be prescribed under the provisions of
this Act.” A fundamental prinqiple of the disciplinary proceedings is stated in 5.32(2) which
provides:

“No police ofz‘iéer shall be convicted of an offence against discipline

unless the charge has been read and investigated in his presence and
he fas been given sufiicient opportunity to m.ke his defence thereto.”

it would be surprizing if gazetted officers were to receive less natural justice in respect of

disciplinary offances than is accordad by the Act to lesser ranks.

Section 152 of the Constitution provides that the Disciplined Services
Commiszion has the function, inter alia, “(b) to remove otficers from the Fiji Police Force or

Fiji Pricons Servica.” The Resulations, which apply to gazetted officers, provide for
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brocecdures to be followed in the performance of that function. Regulation 16 specifies thirty
offences and provides thatany ¢ Cﬂzet*cd OfﬂCr*r who commits any of the offences “commiis an
oi"fence— against dlscxplme for the purpose of disciplinary procesedings.” Those offences are the
dxscxplma ry offences with which an officer may be charced. No other offance may | -e subject
of a charge.

Ragulation 18 does not provide that the commission of a crimina f ce is
itself a disciplinary offznce. The commission of the crimiral offence of Abuse of Office is not,
of itself, a disciplinary offenca. Of course, the conduct which lzads to the conviction may fall
withi.n one or more of the paragraphs of Reg. 18, particularly para. (30) which speai:s‘ of “any
othar act, conduct, disorder or neglect to the prejudice of cood ordzr or discipline.” During

the hearing of the appeal, counsel for the State failed to identify a discipli ma'y offence

cpecifiad in reg. 18 for which Mr Naiveli had bezn dismissed.

Regulation 21 deals with minor disciplinary offences in respect of which
disciplinary procezdings are not justified. The reculation provides that a letter of warning that

an act of misconduct has been recorded may be issued.

Fegulation 27 deals with the circumstance where it is considerad necessary to

institute disciplinary proceedings for misconduct not warranting dismissal. The regulation
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provides that the officer shall be informed of the charg:
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cainst him and chell be called upon
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to state in writing his answers to the charge and anything he desiras to urge on his own behalf

inthe matter. T

he regulation provides that “such proceedings chall be carriad out in such a

marner that the officer shell know the whole case against him and shall have an adequate

opportunity throughout of making his defence.”

Regulation 26 deals with the circumstance, which applied in IMr Naivali’s case,

that the Commissioner considered that disciplinary proceedings for dismiscal should be

institut=d against the officer. Rerulation 26 provides, inter alia:

“1(z) Where the Commissioncr considers

disciplinary inquiry is to be held.

b) Where the Commission decides that a disciplinary inquiry shalf-
be held, the secrctary shall forward to the officer a statement
of the charge or charges framed against him, together with a
brief statemcnt of the alfegations on whick each charge is

based.
(c) The Secretary shall afso advise the officer that, if he so wishes,

he may stafe in writing before a date to be spccified (which
chall alfow a reasonalle interval for the purpose) ary grounds

upon which he relies to exculpate himself.

2(a) Unless the stafement, if any, of the officer contains an
admission of the charges preferred, the secrefary shall appoint
a Committee of such persons as he shall specity, not being less
than three in number, to inguire into the matter.

disciplinary
proceedings for dismissal should be instituted against a gazetted
officer, he shall make a rcport to the secretary who shall
forward svch report to the Secretary of the Commission in
order that the Commission mey decide whether or not a



(b)

(c)

(d)

(e)

-
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A Committee appoirted under sub-paragraph (2) shall have the
same powers as the Comimission to summon and cxamine any
witness whose eiidence may be deemcd matcorial,

The Chairman of evez"y such Committee shall be a judge, a

magistrate, legal officer or some other person possessing legal
qualifications.

Neither the Commissioner nor any police officer shall be a
member of the Committee.

Where not expressly provided for under these Regulations, the
procedure of the Committee In inquiring info any matter

referred fo it shall be such as the Committee may determine.

The Committee shall inform the officer that on a specified day,

the charges against him will be investigated by it and that he

will be allowed or, if the Committee shall so determine, will be
required, fo appear before it to defend himscIf.

sre4rcssosrnesnceensesraD

The Committee, having inquired info the matter, shell forward
its report thereon fo the Secretary of the Commission
accompanied by the record of the charges {ramed, the e¢vidence

fed, the defence and all other proceedings relevant to the

inguiry.

The Commission efter concidering the report of the Commiftee,
may -

if it is of the opinion that the report chould be amplified in any
way or that further investigation is desirablz, refcr the matter
back to the secretary for reference to the Conunittee for further
investigation, report and later decision of the Commission;

if it is of the opirion that the officer docs not deserve fo Le
dismissed, may impase some lesser penalty; or

decide in relaticn to dismiscel or ctherwice.,



9. . The dczision on each charge preferred agzinst the cfficer shall
be communicated to him by the Secretary of the Commiscion
but not the reasons for the decision.”

It cannot be in doubt thzt, although the Commission is given a discretion to
decide whether an inquiry will be held, it must institute an inquiry when dismissal is a
possible result of the proceeding:. Regulation 26 intends that a gazettad ofiicer will not be
dismissed for the commission of a disciplinary offance without receiving the protection which
it provides. The discration not to hold an inquiry is confarred on the Commission so that it
may deal spaedily with those cases which, in its view, although not that of the Commissioner,

do not warrant dismissal.

It is not in dispute in this case that Mr Naiveli did not receiva a statement of the
charge against him togather wi ith a brief statement of the 2| safions on which the charga was

based, as reg. 26(1) requires. Nor was any inquiry held of the type which reg. 26 prascribes.

We should emphasize that Part VIll of the Regulations, which Part deals with

izct of discipling, commences with reg. 18 which specifies thirty offences in raspect
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of which “disciplinary proceedings”may be teken. Regulations 26 and 27 deal with cases
where disciplinary proceedings are instituted. Both reguleations require that the officer shall

receive a stafement of the charge or charges. Rzgulation 26(9) pravides that the decision on

each charge praferred agzinst him, excluding the reasons therefor, shall be communicatad to

<

i

him by the Secretary of the Commission. P*"u(wav 21 deals with the case where it is
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considered that disciplinary proceedings are not justified in respact of a minor act of

~

misconduct. Fzculation 28, the lest regulation in Part VI, spe 'mf: the punishments which

may ba ordarad as a result of disciplinary praceedings undar Fart VI, All these regulations

deal with aspects of disciplinary procaadings.

® In the midst of these regulations are four rezulations which deal with the subject

of criminal prosecutions. The first three of those reculations provide:

“22.  Subject to the provis"@ns of rerulation 23, when a preliminary.
investigation or an nquiry discloses that an offenice agelnst any
[aw may have been committed by a gazetted officer, the
Commissioner shafl order an ‘nvestigation and shall take action
in accordance with the Force Standing Orders.

®
[S]
()

. Where criminal procecdings are instituted against any gazr tted.
officer, disciplinary procnedz’nf's shall not normally be taken
untif the conclusion of such proceedings and the determination
of any appeal therefrom. '

24.  Where criminal proceedings have finally concluded (including
tlie defermination of ary appeal) resulting in the conviction of
a gazetted officar, the Commissioner shall report the matter,
together with his recommendation as to punishment, if any, to
the secretary who shall forward the report fo the Secrefary of
the Commission for consider ation by the Commission.”
Those ragulations appear to be perfectly plain and to mean what they say.
However, the basic crux of the view taken by the Commission and propounded by its counsel

is that rec. 24, or reg.24 in conjunction with r2g.26, confers a power upon the Commission

to dirmiss summarly an officer whio hizs besn convicted of @ criminal offence and in respect
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of whom the Commissioner has reported to the Commission racommending that the officer

The submission fails at the hurdle that neither rez. 24 nor reg. 25 confer any
such power. Regulation 24 confers no power to dismics. [t merely provides for the making

of a report. Fegulation 26 confers a power to dirmiss. Regulation 26 (8) and reg. 28 are

&)
explicit in this respect. Howevar the powar to dismiss is exarcised within the structure of the
disciplinary proceadings for which reg.25 makes provision. The opaning wards of reg. 2
show that the operation of tha power to dismiss conferracd upon the Commission is conditional
H £ - 5L PP e - ‘A PR P [P0 SISy
upon the raceipt of z rzport from the Commissioner recoramending that “disciplinary
proceadings for dismissal should be instituted against” the gazetted officer. Those words

make'it plain that a gazetted officer may not be dismissed otherwise than through the holding

ci tha disciplinary procesding specified in rez. 26.

Counsel for the State has placad much emphasis upon reg. 24. However, that

regulation makes it plain that a conviction for a crimine! offance will not nec.{:ssari!y rezult in
the institution of disciplinary procesdings. The Commissioner is required to repoit when a
gazetted officer has been convictad of a criminal offence. In his recommendation for
punishmant, he mey suggast any one of the seven grades of punishiments specified in reg.28.

The words “if any” indicate that the Commissioner may recommend that there be no

punishment.
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On the receipt by the Ccmmizsion of a Commiscioner’s report forvardad to it

pursuznt to reg. 24, the Commr sion may decide to take no action against the officer or to act

under r@g.zT, reg.27 or reg.26. However, it does not have power to discipline an officer
outside those regulations save that, as statad in reg.28, the Commissioner has a power which

anables it to requiré an officer to retire in the public intarest.

The view wa have expressed accords wih that tantatively stated by Scott J.in a
judzmant givan on 4 August 1935 in procmdm batween the present parties. His Lordship

said, inter alia

“I have a gravest doubfs as fo whether the Respondent (the -
Commission) could act under regulztions 28 cxcept following
consideration of a repaort furnished under Regulations 26(7).”
Subsequently, Fatiaki J rejacted a submission put on behalf of Mr Naiveli that the commission
has no power to dismiss a gazetted officers who has been convicted of a criminal offence in
the absence of a disciplinary inquiry conducted and accordance with Part Vi of the
Reguiations. His Lordship concluded:
“Having independently considered the scheme of Fart VIII of the Police
Service Regulations, I am driven to the fair view that Regulation 24

provides an avenue of procedure for the dismissal of a gazeaticd officers
without the holding of a disciplinary-inguity.”

In our view, Rerulation 24 is a procedural provisicn and confers no power of

summary dismiszal upon the Commizsion.
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For the reascns we have given, the question pesed for tha opinion of the Court

must ba answered: No

The State should pay Mr Naiveli’s costs of the case statad, which costs are fixed at

$1,000 plus di sb ments as fixed by the Registrar.

on Iu*trce} R. Ready
' segl

Hcm }u ice Sir lan Barke
lustice of Appeal

E‘J{on fu.,ttce Daryl Da\:es

Messrs. Mishra Prakash and Assocliates, Suva for the Appellant
Office of the Atforney General’s Chambers, Suva for the Respondent
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