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JUDGMENT OF THE COURT 

The Case Stated reads as fo! lows: 

110n the facts stated in the Statement of the Applicant date-d 8th March 
1999 and the Affidavit of Beniamino NaiveH s·worn on 8 th March 1999 
and the Affida.i'ft of Ratu Epc ti K.anaima.Vi-i sworn on 20 th Aurust 1999, 
the following questions of law are respectfully resen 1ed for the 
consideration of the Court of Appeal and its opinion sour;ht in 
accordance v.1ith Section 15 of the Court of Ar,pE'a.l Act; 

Whether the Respondent has power summarily to dismfrs a g::1.zetted 
Police Officer who has been convicted of a criminal offence in the 
absence of a prfor disciplinary hearing in a.cccida.nce wfrh Part \f[{f 
Police Service Commission Rcg:Jlations." 
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The brief facts leading to this case stated are that the applicant, Beniamino 

Naiv,2l i, a za.=ett,:::d ofricer in the Fiji Police Fore(', was convicted 12 July 19'32 of the offence 

of Abuse of Office. He was sentenced to nine rnon~hs impr·isonmer,t, suspended for one yor, 

and fined $1,000. Subsequent(y, the Comr:·dssioner of Police reported the matter to th-2 Police 

Services Commission, now the Disciplined Services Commission ("the Commission"), with the 

recommendation that Mr Naive!i be dismissed from the Force. There were then a number of 

proceeding?, which nc-ed not be d[scussed. Mr Naiveli W3.S not formally char;ed with any 

disciplinary offenec:, but, on 1 June 1998, he received the folfowing letter: 

I, h C . . h d 'd d ,1.L t d" . [' . . . ................. t e omrmsswn ,as ecr· e- u1a a rscrp rnary rnqmry rs 

not v.-arra..nted given Mr l\'aivefi's convictfon but h: ma.y m2..ke a 
written submission M'fthin fo:irteen (14) days on why he should not be 
dbmissed." 

A submission on beha!f of Mr Naive!i was fo:vvarded to the Commi.;sion. On 

22 Ju!y 1998, the Commission wrote to Mr Naiveli's solicitor as fo!lov.·s: 

''The Police Service Commission has considered the factors raised in 
your tvritten submlssfon dated 2 5/6/98 on behalf of Afr Naivefi and has 
decided that Mr Naivdi's d[smissc.I from the Fiji Police Force, from 
12/6/92 stand~. 

Afr Naivcli is bEin[! advised sc parately of this de,d~fon." 

Although the fetter used the words "dr:;misso.l ......... stands", it is the 

Co:~1r~1i~sion's G\~:e th::t the CcrnmisS':on or. 21 July 1993 d-3tern1ined that Mr Naiveti b2 

/3o 
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dismissed from the Fiji Po!ice Force. Prior to the dismissal, no disciplina1y off::::Ke was 

fo,,Ttu!ateJ, r,o disciplinary char[/:: \V2.S laid and no inc;uiry \Vas held pursuant to the pr.w1sions 

-
of reg. 26 of the Police Service Commission Res;u!ations ("the Re;ulatior.s"), r2;ulations which 

a;}p\y to ::;az.dted officers of the Force . 

Before e>:arnining the Rccu!ations, it [s useful to refer to the Police f,ct Cap. 85 

("the Act"). 

S.29 of the Act specifies cErtain offences under the Act which are punishable 

by law while s.30, which dea!s with disciplin::uy offences by an officer other than a gazetted 

officer, re:·ers to '1any offence against discipline as may be prescribed under the provisions of 

this Act." A fundamental prin~iple of the disciplinary proceedings is stated in s.32(2) which 

provides: 

,,.,No poiicc officer sha.!I be conFicted of an offence against discipline 
unless the charge nz.s been read and inFestir;atcd in his presence and 
he has been r)ven sufficient opportunity to md:e his defence thereto." 

It v/outd be surpri~ing if gazetted officers were to receive !ess na~ural justice in respect of 

disciplinary offences than 1s accorded by the Act to lesser ranks . 

Section 152 of the Constitution provid1::-s that the Disciplined Services 

Comm[s:,ion has the function, inter a(ia, "(b) to remove officers fror.i the Fiji Police Force or 
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pr,:xedures to be fol lowed in the performance of that function. Rcs•J[2.tion 1 G spec:1':es thirty 

_, d 'd I d f" h . ( I ,, • o:rences an prov1 es t,at any s2.zette oncer w o commits any o, t.1e 0;7erices 11c:::imm:i.s an 

offence apin::;t discipline for the purpose of discip1inary proceedings." Those offences are the 

disciplinar·y offences with which an officer may be charf:,:~d. No other offence may be subject 

of a charge. 

R,2gul2.tion 18 does not provide that the commission of a crimina[ offence is 

itself a disciplinary offence. The conirT.ission of the crim;r,a! offence of Abuse of Office is not, 

of itself, a disciplinary offence. Of course, the conduct which !-::ads to the conviction may faii 

within one or more of the paragraphs of Reg. 18, p2[ticulady para. (30) \Vhic..h speaks of '1any 

other act, conduct, d:sord•::r or ne;::;!ect to the prejudice of zood ord~r or discipline." During 

the hearing of the appeal, counsel fer the State failed to identify a disciplinary offence 

specified in reg.18 for vvhich /'/tr Naive!i had bE'::n disrni:7sed. 

Regulation 21 ds3.!s with mlnor d:scip!inary offences in re:7pect of which 

disciplinary proce2ciings are not justified. The rezulation provides that a letter of w2.rning th3.t 

an act of misconduct has been recorded may be issued . 

Rerulati:Jn 27 deals vvith the circur,·:stance where it is considered necessary to 

institute d:scip!inary proceedinzs for r.--11sconduct not warranting dismissal. The regulation 
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to st::i.tr2 in \Vriting his answers to the charge and 2.nything he desires to urge on his own behalf 

in the n-1.:0 
.. tter. The re;u!ation provides th:t "such proceedings sr,ali be ca1-r:ed out in such a 

mar:11er that the officer sh2!! know the whole case against him and shall have an adequate 

opportunity throughout of making his defence." 

Regui1tion 26 deals \Vith the circumstance, which applied in Mr t'\aiveli's case, 

that the Co:nmissio~er considered that d1sciplina.:-y proceedings for d:srnis~al should be 

institut,:-::d a6ainst th,2 officer. Re:_-:u!ation 26 provides, inh:r al(a: 

,1/T(a) Where the Comrnis:sioncr considers that disciplinary 
procee,dings for d,smissal should be instii..1.ted against a gazetted 
officer, he shall mal:e a report to the secretary who sf.a.ff 
fonra:rd sL~ch report to the S,?cretary of the Commission in 
order that the Commission m2.y dec:d,? whc::fher or not a 
dfsciplina.ry inquiry is to be held. 

(b) Where the Commfrsion dec:dcs that a disciplinary inquiry shaff 
be held, the secretary shall forward to the officer a statement 
of the charp:! or charges fr amcd a:6aimt him, to;;ether with a · 
brief statement of the aliegations on which each charge is 
based. 

(c) The Secretary shall also advise the officer that, if he s:o 1vishes1 

he may state in writing before a date to be spccHied (1-vhich 
shall allow a r0asonalle interval for the purpose) ar.y 6rounds 
upon tt'hich he relics to exculpate himself. 

2(a) Unless the statement, if any, of the officer contains an 
admission of the charges preferred, the secretary shall appoint 
a CammHtce of such persons as he sha!l specify, not be:inr fess 
than three in number1 to inquire into the matter. 



• 

• 

• 

• 

-6-

(b) A Committee appointed under sub-paragraph (a) shall h"we the 
same powers as the Commission to summon and examine any 
witness whose c,idence may be dc-emcd ma.[criaf. 

(c) The Chairman of Evel-y such Committee shall be a judge, a 
magistrate, fr[af officer or some other person possessin[ le[al 
qualifications. 

(d) Neither th0 Commissioner nor any police officer &hall be a 
member of the Committee. 

(e) Where not expressly prm 1fde,d for under these Regufa.tions, the 
procedure of the Committ-2e in inquirin[ into any matter­
referred to it sha!! be such as the C:;mmittc·e may determine. 

3. The Committee shall iuform the officer that on a specified day, 
thC' charges against him will be in11estjgated by it and that he 
will be allowed or, if the Committee s:fur.II so def-ermine, will be 
required, to appear before it to defend himsc ff. 

7. 

• • • f I• I I I ... 1111 I Ill 1111"1 I 

The Committee, having inquired into the m2.tter, shdl forward 
its report therc:on to the Secretary of the CommfssiJn 
accompanied by the record of the charges· fi a.me~ the c vidence 
led, the defence and a.fl other proceedinz:--: releva.nt to the· 
inquiry. 

8. The Commission aftt.:r cordderfnr; the report of the Committee, 
may-

(a) 

(c) 

•• • • " r • • .l. f tL h f 'b r•r• ' • ct rt 1s or tr1e oprnron t1;.a i1e reports- f·ou,a e amp"rr£0a In ar1}1 

1ray or that further irwestigation is desirable,. refer the matter 
back to the secretary for reference to the Commie-tee for further 
investigation, report a.nd later decision of the Commis:ofon; 

if it is of the opidon tha~ the officer docs not d0.rerve to Le 
dismissed, may impose some lesser penalty; or 

decide in refa.tlcn to dismhsc.l or otherwise. 
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9. The de:dsion on each char[;r:: preferred agf.i.inst the chicer shafl 
be! cor:1municat0d to him by ihc Secretary of the: Commfsdon 
but not the ffasons for the decision." 

It cannot be in doubt th2t, although th1:~ Commission is given a d:scretion to 

decide whether an inquiry will be held, it must institute an inquiry \,vhen dismissal is a 

possible result of the proceedinr:::-. Regula~ion 26 intends that a [azetted officer will not be 

dismissed for the commission of a disciplinary offor,ce vvithout receiving the protection which 

it provides. The discretion not to hold an inquiry is confr::rr::d on the Commission so that it 

may dear speedi!y with those cases \Vhich, in its view, a!tho0gh not that of the Comr-r1issioner, 

do not warrant dismissal. 

ft is not in dispute in this case that Mr t\'.aiveli did not receive a stateme,1t of the 

charge a~ainst him tos;ether vdh a brief statement of the 2He63.tions on which the. charge was 

based, as reg. 26(1) requires. Nor ,vas any inquiry held of the type which rez. 26 prescribes. 

\Ve should emphasize that Part VIII of the Regulations, which Part deals with 

the subj,2ct of discipline, cornrnences wlth reg. 18 which specifies thirty offences in respect 

of 'Nhich "disciplir.ary proceedin[s"may be taken. Re:c:;u:ations 26 and 27 deal with c2ses 

where discip/ina:y proceedings are instituted. Both regul2Jions require that the officer shall 

receive a statement of the char[e or charges. R2;;ulation 26(9) provides that the decision on 

each charze 'preferred acjnst him, exc!udinr- the reasons th2refor, shali be con-imunlcated to 
~ ~ V . 

him by the Si2c.etary of the Comm1s~icn. P_1.?gu[~ti'.):·1 2.1 d':'.als vvith the Gcse whc:e it is 
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considered that disciplinary proceedings are not justif:e:d in respect of a minor act of 

misconduct. F,,::::7ul::..tio:1 23, the [2st reg'...llation in Part V!ll, sp;:cifk:.: the pur:ishments which 

may be ord,2r,2d as a result of dis.:::iplinary proceedings under Fart vrn. :\II these regulations 

deal with aspects of c:Uscip!inary proceedinrs . 

In the midst of these resu!ations are four rE:['Jtatior:s which de3,I with the subject 

of cr·iminal prosecutions. The first three of those re:·Jlations provide: 

✓✓22. Subject to the provisions of rE[uf atio:1 23,, ti.hen a prelimina.ry. 
irwest!gatian or an inquiry discloses that an offence a.ga:~n:;;t any 
law may have been c0mmitted by a gazetted officer,, the 
Commissioner shaI! order an inFestigation and shaff take aclion 
in accordance v.1ith the Farce Standfnr; Orders. 

23. Where criminal proceedings are lns:tituted against any gaz>~ tted· 
officer,, dfscfpfinary proceedings sha!f not Lormaff y Se taken 
until the concf[Jsion of such proceedings a.nd the determination 
of any appeal therefro_m. 

24. Where criminal proceedings have finally concluded (including 
the determination of ar, y appeal) resuftinr, in the conviction of 
a g2.zE.fted offic2:r,, the Commissioner shall report the matter, 
together with his recommendation as to punishment,, if any, to 
the secretary who shalf forH1a.rd the report to the Secretary of 
the Commission for consideration by the Commission." 

Those re6u!ations appear to be perfectly ptai:1 and to mean what they say. 

Howevsr, the basic crux of the vie\\! takE:n by thG Corn miss ion arid propounded by its counsel 

is th3,t rez. 24, or reg.24 in conjunction with rc 5.2G, cc,nfers a power upon the Commission 
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of whom the Comrnissione-:· has report2d to the Cor.irnission r.::cornmending that the officer 

The submission faUs at the hurdle that neither re:. 24 nor re0. 25 confer any 

such power. Regu1ation 24 confers no power to dis:-niss. It ;11erely provides for the making 

• of a report. Re6•1lation 26 confers a pm-ver to d:::-miss. Rer:/ation 26 (8) and reg. 28 are 

e)~plicit in this respect. Hovvever the pow,3r to dismiss is ex0rcised vvithin the structure of the 

disciplir,a,y pro:eed;ngs for vvhich reg.25 makes provision. The ope11ing words of reg. 26 

sho\11· that the operation of th-2 power to distTdss conferred upon the Commission;; conditioral 

upon the r-2eeipt of 2. r,:.::port from the Co:-;1missioner re::omrT,cnding that "disciplinary 

proceedings for dismissal shoul~ be instituted against" the gazetted officer. ·rhe:se wo.-ds 

make it plain that a gazetted officer may n,-Jt be dismissed othe.-vvise than throush the holding 

• 

• 

d th~ disciplinary proceeding specified in reg. 26. 

Counsel for th•3 State has p[ac-2d much en1phasis upon reg. 24. However, that 

:-egulation makes it plain that a conviction for a crimin2I off2nce \VU/ not n2ccssarily re..::ult in 

the institution of disciplinary proceedin;;s. The Comm;ssione1· is required to repott ,vhen a 

gazetted officer has been convicted of a criminal offence. in his recommendation for 

punishment, he m2y suggest any one of the seve:1 [:-ades of punishments specified in reg.18. 

The vvords "if any" indicate that the Commissioner may recommend that there be no 

p:Jnishment. 
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On the receipt by the Ccmmi;.sion of a Commisjoner's repo:~ forv.'arded to it 

pursu2 nt t:J n~c.24, the Commission n-.ay d2cid2 to take no action against the officer or to a,:t 

under reg.21, rez.27 or rl'.g,26. [-1owever, it does not hav.2 power to disciplin,2 an officer 

outside those r-2.;u[ations save th2t, as stat•:':d in reg.28, the Commis~ioner has a power which 

enab!es it to require an officer to retire in the public int-';re5t. 

The vi,2w ,ve have expressed accords wih that ten~ative!y stated by Scott J .in a 

Jud;rnent giv·3n on 4 August 1995 in proc,~edinss b,2tv1een the pressnt parties. His Lordship 

said, inter al;a: 

1
'[ ha.ve a [;ravest doubts as to whether the Respondent (the • 
Commission) could a.ct under re:6ufations 28 except following 
considuation of a report furn:shed under Recu!ations 26(7).N 

Subsequ2ntly, Fatiaki J rejected a submission put on beha1f of Mr Naive!i that the commission 

has no power to dismiss a gazEtte:::l officers who h2s been convicted of a criminal offence in 

the absence of a dis:1pfinary inquiry conducted and accordance with Part VIII of the 

His Lordship concluded: 

✓,Having independently considered the scheme of Part VU! of the Police 
Service Rr:gufations, I am driFen to the fair 1/ew that Regulation 24 
provides an avenue of procedure for the dism;ssa{ of a gazetted off/cers 
wdnou[ the holding of a disciplinary inquiry.'' 

tn our vi0w, Rczu!ation 24 is a procedu1·&l provi:;on and confoi-s no power of 

s'lrnmar1 disrriis:.a! upon the Commi:sion. 
. ' 

I 
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For the reascns W8 have 6ivc:1, the qurjstion pcs,2d for the opinion of the Court 

rr1ust be ansvve.red: No. 

The State shou1d pay Mr Naiveli's costs of the case staL~d, which costs are fixed at 

$1,000 plus disbursemfnts as flxed by the Registrar . 

. -,~.....,, .... _· u--,, 
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Hon. Justice J. R. R~ddy 
P. r:s:id,~ nt 

....... k/?:~<:.:-
Hon. Justice Sir fan B2Lrkcr 
Justice of A1)Pf al 

Messrs. Mlshrn Praka;h and Assoc:ate.s1 Su,a for thf Appellant 
Office of the Attorney Gene.ra!'s Chambe.n,, Suva for the Respondent 
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