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JUDGMENT OF THE COURT

The appeal which is brought by the appellants is from part of the order of the High Court of Fiji
(Scott J.) made on 18 February 1999. By the order his Lordship declared that the Arbitration
Tribunal (the first respondent) erred in holding that an industrial agreement described as “the
Collective Azrsament”, insofar as it restricted an employer’s right sunimarily to dismiss an
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employee, was ultra vires the Employment Act (Cap.92). The only

Court was an order that all other prayers for relief by the applicants (the appellants before us) be

dismiszad.




The appeliants do not appeal from the declaration made by Scott J.. Their complaint is that
instead of dismissiny all other preyers fur relief, his Lordship should have given
consequential relief in the form of an order setting aside the decision of the Board to
terminate the employment of Mr. ‘Ku'mar and providing that the matter be sent back to the

Arbitration Tribunal to be heard and determined according to law.

At the material time the appellant, Mr Kumar, was an employee of the second respondent, the

Fiji Islands Trade and Investment Board.

e relevant provisions of the industrial ag i contained . in. Article 34, ticle .
The relevant f the ind al agreemeiit are contained.in Article 34. Article 34

deals with diSciplinary offences a number of which are specified in Article 34.1. Article 34.2 -
provides that an employee who commits any offence specified in Article 34 may be

disciplined by warnings, in some cases verbal, and in other cases in writing. No other form .

of discipline appears to be provided for. Article 34.3 is as follows:-

"Notwithstanding the fact that the employer has certain rights under Section

28 of the employment ordinance to summarily dismiss an employee, it is

agreed that the maximum penalty for any misconduct or offence shall be

suspension from duty on full pay with due notice being given to the

Association within 24 hours. The provision of Grievance Procedure as
, detailed in article 36 herein shall then be brought in use thereafter."

With Article 34 needs to be read Article 36 referred to in Article 34.3. In relation to it, it is
enough to say that Article 36.5 provides that, if attempts at conciliation prove abortive, the

dispute shall be resolved by the use of procedures under the Trade Disputes Act (Cap.97) or

any other machinery for the settlement of disputes. Article 36.6 provides:

"It 15 further agreed that no strike or action by the employer to create a
lockout shall be taken until all the steps as outlined in the above procedure

shall have been fully exhausted."
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Section 28 of the Employiment Act nrovides that an employer shall not dismiss an employee
summarily except i1 the circumstances specifizd in the section. These are:-

"(a) where an employee is guilty of misconduct inconsistent with the
fulfilment of the express or implied conditions of his Contract of
Service;

(b)  for wilful disobedience to lawful orders given by the employer;

(¢) - for lack of the skill which the employe° expressly or by 1mphcat1on
warranted himself to possess;

(d) for habitual or substantial neglect of his duties;

(e) for continual absence from work w1*hout the permlssmn of the employer
and without other reasonable excuse"

It is to be observed that 5.28 of the Employment Act 1s not intended to apply except in cases

of summary dismissal. Scott J. said Lhat the Tnbmal had found tkat article 34 (3) was nuH

and void to the extent that it purported to depnve the Board of powers of summary dxsmzsbai

conferrad upon it by .28 of the Employment Act. The Tribunal said that, in legal terms, it
was u/tra vires the relevant provisions of the Employment Act to that degree. The Tribunal
said that no contractual agreement couid fetter the operation of a law so that article 34.3 must
be read down and its opening words deleted. Scott J. also said that the Tribural had fourd
that the Board was not obliged to follow the grievance procedure provided for in Article 36 in
cases of summary dismissal. All that was required was that the Board have in place
procedures that allowed an employee to be able to put his or her case before the decision to
disiniss was taken. The Tribunal said that it was satisfied that those procedures were
followed by the Chief Executive of the Board in the instant case. It was against that award or

decision that the appellants, initiated proceadings for judicial review.

Scott J. said that when the matter came on for hearing on 10 February 1999 both counsel
accapted that the Arbitration Tribunal had erred in law when it ruled that the Collective
Agreement was w/fra vires the Employment Act. Scott J. said he agreed with this conclusion.

His Lerdship referred to s.13 of the Employment Act which provides that no person shall

4¢



employ 2ny employee and no employee shall be employed under any contract of servize
except in accordance with the provisions of tf;e‘ Act. Section 135 provides that coatracts of
service may be oral or written. Part V of the Act applies to oral contracts. Part V1 applies to
written contracts. His Lordship thought that, in view of a letter dated 24 January 1992

written by the Board to Mr Kumar, the contract was clearly a written contract so that Section

5.28 which deals with summary dismissal in the case of oral contracts had no application.

But he also said that, even if s.28 had applied, it was, in his opinion, misconstrued by the

Tribunal

13

The letter of 24 January 1992, was headed, "Offer of Appointment”. It was in the following -

terms:

"With reference to your application dated 15 September 1991, I am happy to
offer you appointment as a Trade Officer with effect from 3 February 1992.

You will receive salary as from that date at the rate of $11,685 in the salary
scale of FTIB 5 (08) and will be required to contribute to the Fiji National
Provident Fund in accordance with the FNPF Ordinance Cap 191, and also
Basic Tax and PAYE on your remuneration.

Your appointment may be terminated by giving one months' notice or by
payment of one months' salary in lieu of notice. '

You will throughout such employment be required to comply with the rules
and regulations of the Board in force from time to time and the Collective
Agreement signed between FTIB and the Fiji Public Service Association
regarding the terms and conditions of employment of salaried staff and the
FTIB financial regulations which will be made available to you when you
join the Board.

You will initially be required to serve a period of six months on probation
from the date of your appointment.”

It is to be noted that Mr. Kumar's appointment might be terminated on one month's notice or

by the payment of one month's salary in lieu of notice. At the end of the letter was a
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provision whereby Mr Fumar could accept the offer by signing that part of the [etter. This hie

did on 27 January 1992.

Section 2 of the Act defines the term oral contrac: to mean a contract of service which, under

the provisions of Part V of the Act, is not required to be made in writing but which may

nevertheless be subsequently evidenced in writing. Section 2 defines "written contract” to

ms2an a contract of service which under the provisions of Part VI is required to be in writing.

e

Section 21 provides that all contracts of service, other than contracts which are required by ~

the Act or any other law to be made in writing may be made orally. -The only contracts which

_are required by the Act to be made 1n writing are those described in s.32. The contract here is
y g

not of a kind provided for in that section.

The distinction which the legislature intended to draw is apparent enough but some of the
languaze which is used in these various provisions tends to be confusing. For instance the
definition of oral contract refers to a contract of service which is not required to be made in
writing but which may nevertheless be subsequently evidenced in writing. For the purposes
of the common law a contract may be either oral or written. In the case of written contracts a
difficulty sometimes arises as to whether a document which appears to contain the terms of
the contract was intended by the parties to include the whole of the terms of the contract or
whether it was intended that the prior discussions of the parties, insofar as they were
contractual in nature, were intended to remain binding. In such cases the contract is said to
be partly oral and partly in wﬁting. The expression "evidenced in writing" refers at common
law to a contract which has been made orally and which takes effect when so made but which
is subsequen ly recorded in writing. Thus the Act does not appear to distinguish clearly

between oral and written contracts ia the sease of plain cluding all contracts which it
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intends not to be treated as written contracts from those which the common law would regard
as falling into that category. But the position is clarified by 5.32 of the Act which specifis

the contracts which must be made in writing. The only class of contracts which could have
relevance here is that provided for in subsec (1) (2), namely a contract of service made for a
_ period of or excaeding six months. This is not such a contract because it cogld be determined
on one month's notice. For the purposes of the Act, therefore, it is an oral contract. In the

result nothing in our opinion turns on the fact that Scott J. thought that the contract was

written rather than oral.

Another matter to be put out of the way is a submission made by counsel for the Appellants

that the paragraph in the letter of 24 January 1992 providing for termination on one month's’
notice applied only to the probationary period provided for in the last paragraph of the letter.
There was no development of the argument in relation to this matter. In our opinion the.

argument could not succeed. The provision about termination plainly applied throughout the.

life of the contract.

It is next necessary to refer to the facts of the matter. These we have taken from his
Lordship's judgment which gives a sufficient account of them. Mr Kumar's employment
began in January 1992. By October 1996 Mr Kumar had reached the rank of Senior Assistant
Officer in the Board's Projects Division. His Lordship said that, unfortunately, his progress
up the organisation was then bought to a halt by the consequences of a romantic liaison which
he formed with a fellow employee, Ms Shanaaz Nisha. On 10 October 1996 Ms Nisha wrote
to the Board's Chief Executive complaining that she had some time previously noted some

white dust on her desk and printer. It appeared that a ceiling panel just above her telephone

had been removed and not properly replaced. She also noticed that her tzlephone had bee
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rewired. For the next three or four weeks she experiencad unusual noises on her teleplione

whenever she used it.

Ms Nisha told the Chief Exscutive that she ﬁad taken a day's leave on 3 October 1996. She
‘V;planne‘d' to meet a Mr. »Shhameém at the Be}rjayanHotel ‘but was very surp?ised when shé
arrived there to find not Mr. Shameem but Mr. Kumar who was disguised in a cap and dark
glasses. When she asked Mr. Kumar how he had known that she was going to be at the
Berjaya Hotel he told her that he was "smart enough to‘ tap my phone conversations". He told
her that he had tapped Her telephone because he Wanted to know to,whogn‘ she was tatking
and where she was going. It appeared, so his Lordship said, thaf Mr. Kumar also told Ms.
Nisha that he had recorded her telephone conversation on tape. Ms Nisha concluded her
letter of complaint by asking the Chief Executive Officer to enquire into the matter and to

take "very very serious disciplinary action” against Mr. Kumar.

On 10 October 1996 the Chief Executive wrote to Mr. Kumar telling him of the substance of

the complaint that had been made.

Mr Kumar was informed that an inquiry was to be held on 16 October to determine the truth
of the allegations made against him. At the inquiry Mr Kumar denied that he had tapped Ms

"

Nisha's telephone. He conceded that he had been having " a romantic liaison " with Ms
Nisha and that he had established that she was regularly telephoning Mr Shameem in
Lauioka. He had also discoversd that Mr Shameem planned to visit Suva on 7 October, had
telephoned the Department of Transport on a false pretext to find out Mr Shameem's car
registration number, had kept ubservation on Mr. Shameam's car dressed in a cap and dark

1

classes, was equipped with a camera and dictaphone, and had established, uvpon making
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zred into the hotel under a false

enquirics at the reception desk, that Mr Shameem had regi

narme.

The Chief Executive reached the conclusion that Mr. Kumar had harassed Ms Nisha and had
also tapped her telephone. He described the circumstances as "the stuff of spy novels". He

found him guilty of serious misconduct.

On 24 October the Chief Executive wrote to Mr Kumar. He explained he had found him

guilty of "serious improper conduct” in his official capacity. He went on to say that since

telephone tapping was iilegal as well as undesirable, what had occurred amounted to sexual

harassment, that Mr. Kumar had reported sick when he was not in fact sick and that there:

already was a warning letter on his file he had decided as follows:

"I do not consider the maximum penalties stipulated in the Collective
Agreement i.e. suspension from duty on full pay as commensurable with the
offence. A harsher disciplinary action is called for. Because the Collective
Agreement does not offer me a disciplinary action option that befits the
offence I have decided to invoke Section 28 of the Employment Act and
terminate your services with immediate effect. Needless to say if you feel
aggrieved by my decision you have recourse under the Collective Agreement

oot
to pursue vour grievance'.

In March 1997 a trade dispute within the meaning of the Trade Disputes Act (Cap 97) was

referred to the Arbitration Tribunal for setilement. The two matter referred were:

1. Failure/Delay to reintstate Mr. Satish Kumar a Senior Assistant
fficer Projects Division; and

(]

each by the Chief Executive of the Fiji Trade and Investment
ard of Article 34 of the Collective Agreement existing between the

u\./ rg or Articie V28 S0 4

Fiji Public Service Association and the F ‘iji Trade and Investmert
Board as regards Mr. Satish Kumar's dismissal".

o
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On 5 May 1997 the hearing took place before the Tribunal. It had evidence on cath from Ms
Nisha who, to use his expression, "stood by her story". On the facts, the Tribunal was
satisfied that the evidence had sufficiently established Mr. Kumar's misconduct. The
Tribunal described the miéconduct as a cerious invasion of privacy. It said that in some

circumstances it might also be termed sexual harassmant given the partizs “erstwhile

relationship". He said that it was conduct deserving of summary dismissal and expressed the

opinion that Mr Kumar's hitherto unblemished record was insufficient to save his career

given the gravity of the offence.

The Tribunal went on to hold that article 34 (.3), of the Collective ’Agreement was null and
void to the extent that it purported to-ceprive the Board of the powers of summary dismissal
conferred upon it by 5.28 of the Employment Act (Cap 92). As earlier mentioned, the
Tribunal held that the Article was u/i/ a vires the relevant provisions of the Employment Act
to that extent. It followed, so the Tribunal found that the Board was not obliged to follow
the grievance procecure provided for in Article 36 in cases of summary dismissal. All that
was required was thet the Board have in place procedures that allowed an employee to be
able to put his or her case before the decision to dismiss was taken. The Tribunal was

satisfied that those procedures had been followed by the Chief Executive in the present case.

The matter came to the Court by way of an application for a writ of certiorari. The hearing
took place on 10 February 1999. Scott J. said that both counsel accepted that the Tribunal
had erred in law when it ruled that the Collective Agreement was u/tra vires the Employment
Act. His Lordship said that he agreed with this conclusion. He referred to s.13 of the

Employment Act which provides that no person shall employ any employee and no employee

shall be employed under any contract of servize except in accordance with the provisions of

«w
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the Act.  He went on to deal with the question whether or not the contrast was, for the

purposss of the Act, a writtan contract or an oral contract. We heve already discussed that

matter. It will be recalled that his Lordship thought that the contract was written, but in terms

of the legislation, it was, notwithstanding the letter of 24 January 1992, an oral contract.

His Lordship said that, even if 5.28 had applied it was, in his opinion, misconstrued by ths

Arbitration Tribunal. Section 28 provided that an employer should not dismiss an employee
summarily except in the circumstances specified therein. These have bzen earlier set out.
'His Lordship said that thé ection did not confer an unfettered right to dism“i‘ss an employee
where any of the matters specified in 5.28 was’fodnd to exist, rather_if_removed the common
law right to dismiss except where paragraphs (a) to (e) applied. He added that if any of the
paragraphs applied, the common law right continued and thare was no statutory or other

objection to that right being fettered by an agrezement between the employer and its

employees.

His Lordship then came to the question of discretion. Certiorari is, of course, a discretionarﬁr
remedy. He said that, having reached the conclusion that the Arbitration Tribunal had erred
in law, the next question which called for an answer was what the proper consequences of the
error should be. Counsel for Mr. Kumar argued that, since the Tribunal had erred in law, the
award should be set aside and the dispute re-heard. Scott J. said that, although the association
would be well content with having succeeded in its submission on the legal status of the
Collactive Agreement, this outcome would be of little satisfaction to Mr Kumar who had lost
his job in October 1996 and who had then married Ms Nisha in November 1997. Counsel for
the Board pointed to the' provision in the letter of 24 January 1992 providing for the

termination of the contract on on2 month's notice. Counsel for the BEoard submittad to his
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Lordshin thet he should exercise his discretion againust ordering certiorari and instead awar

i

Mr Kumar his cne month's wages. Counszl for the Board urged his Lordship not to ord

certiorari, He said that the Tribunal's error of law was quite independent of its findings on the
evidence. His Lordship said that Counsel for Mr. Fumar was not able to tell him whether
Mr. Kumar had rerﬁained out Qf work after leaving the Board and if so, for how long. We
were informed at the hearing before us that he had had employment with another undertaking

but still wanted the matter sent back to the Tribunal so that it could make the orders that it

should have made atthe original hearing.

His Lordship said that it was, at the time he was dealing with the matter (1 8_‘Febmaryv1999),
just under 2 ¥ years since Mr. Kumar had been dismissed. His Lordship said that, although it
was accepted that the procedure by which Mr. Kumar was dismissed, "violated" the collective
Agreement, it was never suggeéted that the Board could not perfectly properly have
terminated Mr. Kumar's contract either by giving him one montk's notice or by paying him
one month's salary in lieu thereof. His Lordship added that it had to be remembered that the
effect of tbe two modes of terminating the employment were not the same. While both
resulted in the termination of the employment, dismissal "permanently" endorsesv the
employee's record of employment while simple termination of a contract did not. It was for
this reasém, so his Lordship said, that dismissal for alleged misconduct required the

observance of special procedures such as were contained in the Collective Agreement.

His Lordship said that he accepted the submissions of coursel for the Board that the admitted

error of law by the Tribunal was distinct from its findings on the facts and its assessment of
their gravity. In that connection it mey be said that the only point of contest between the

£}

parties at the hearing before the Arbitration Tribunal was the question whether Mr. Kumar
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nad tappad Ms Nisha's telephone. Of course, all this in a sense is water undear the bridge, M

Kumer and Ms Nishe having besn married since 1997,

His Lordship emphasised that the proceeding before him was not an appeal; it was an

application for judicial review. But he also said that”'m his view, the error of law which had
been committed by the Tribunal had no effect on the procedure by which the Tribunal
reached its factual conclusions so that there was no basis for them to be disturbed. By
bringing the proc=sdings the the Public Service Association had established a point of law
which was obviously of iﬁzportance to it. Mr. Kuniar, on the othér hand had not, in his
Lordship's view, shown that the termination of his employment was ur;xjustifzable. His
Lordship said that in all the circumstances he declined to order certiorari to issue. He made
the declaration to which reference has been mads. He said that he could find no justification
for awarding damages against the Tribunal and said that in any evznt he considered that h:e
had no jurisdiction in procesdings for judicial review to award damages. That view of the
law seems to us to be correct. His Lordship said that, in order to avoid the possibility of

further litigation, the Board would, he was confident, be only too willing to issue a suitable

letter of termination of contract to Mr. Kumar and one month's salary in lieu of notice.

We have hot been informed whether the salary has been paid, but there remains, of course,
the complaint made by counsel for Mr. Kumar that the fact that Mr. Kumar was dismissed for
misconduct remains a blot on his racord. On the other hand, in the light of the way the facts
came out before the Tribunal and not overlooking the issue which there was in relation to the

tapping of the telephone, it is clear that the findings of misconduct were justified.



In his submissions to us, counsel for Mr. Kumar said that the Board hed decided sumamerily
to dismiss Mr. Kumar. Counsel said that the power was not there. The issue was referred to
arbitration and the Tribunal, if it found that the summary dismissal power was not available,
should have held that the dismissal was unlewful. Counseal submittzd that the Tribunal would

most probably have then re-instated Mr. Kumar.

Undoubtedly the hearing before the Arbitration Tribunal miscarried because of the Tribunal's
misunderstanding of the effect of 5.28 of the Employment Act on Clause 34 of the Collective
Agreement. One of the'tlniﬁgs that is perhaps puzzling 2bout the orders made By his Lordship
is that there is no declaratién that the purported dismissal of Mr. Kumar was unlawful. That

is the declaration that one would have expected to have been made.

In the circumstances it may seem somewhat hard on Mr. Kumar now to say that he should be
refused the relief he really wants because of the long lapse of time and supervening events,
particularly his marriage to Ms Nisha and the fact that he has other employment. B'utb 1t has to
be rememb;red, as his Lordship point_ed out, that he could have been dismissed by the giving
of one month's notice pursuant to the provisions of the letter of 24 January 1992, Making the
declaration mentioned earlier would have enabled Mr Kumar to sue in the c;)urts for damages

equivalent to 2 month's wages representing the notice he ought to have received.

We confess that we have not found this an easy matter to decide. Considerations of
practicality and the futility of now making the ordsr which Mr. Kumar requires weich against
the meking of the ordinary order which would likely be made in a case such as this, namely

an order remitting the matter to the Tribunal to be heard and determined according to law.

-
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and to give any judgment or male any order which ought to have been given or made, and to
make such further or other order as the case may require. We think that justice will best be

served by dismissing this appeal and leaving the orders made by Scott J. as they are provided

that a declaration such as we have foreshadowed is made.” We confess that we have been

moved to teke this course by practical considerations particularly the seeming futility of now
reawakening the whole issue._ We acknowledge that Mr. Kumar may feel injured by this, but,
as his Lordship said; the facts are clear and not réally‘in contenﬁon. Obviously Mr. Kumar
was jealous of any other éuitors for Ms Nisha's hanci. He acted unwisely and foolishly. But
all that is over especially in the light of his marriage to Ms Nisha. Haryi:ng t;&:eh these various
considerations into account, we have reached the conclusion that, except to make the
declaration that the High Court ought to have made, we should dismiss the appeal. In all the

circumstances we do not propose to make any order for costs.

Before we conclude we should deal briefly with a further submission made on behaif of the
Board. ‘It is based upon s.1 ];/' (1) of the 1997 Constitution which provides that the judicial
power of the State vests in the High Court, the Court of Appeal and the Supreme Court aﬁd in
such other Courts as are created by law. Upon {Be basis of this provisioﬁ 1t was submitted
that it would now be constitutiomlly. impossible for the Tribunal to reconsider the matter.
The proposition which was put to us was that the Tribunal in ordering the reinstatement of an
employee Would be exercising the judicial power of Fiji and was not constitutionally

authorised to do so because it was not constituted as a Court.

As counsel said, the provizion wes probably based upon the provisions of s.71 of ths

Australian Constitution which provides that the judicial power of the Commonwealth of



Australia is to be vested in a Federal Supreme Court, to be called the High Court of Augtralia,
and in such other Federal Courts as the Parliament creates, and in such other Courts that it
mvests with Federal jurisdiction. In the view that we take of this matter it is unnecessary for

us to deal with that submission and we do not. But we make the following comments.

o Secﬁdn 71 was an original section in the Australian Constitution. It is to be found in Chapter
[T of the Constitution which provides for the Judicature. In relation to tribunals, such as
administrative tribunals and industrial tribunals, it would be right to say that 5.71 has had a
long and complicated history. A number of the Australian cases are cited in the parties'
submissions. We do not intend to embark upon a discussion of these authorities but the most
relevant of them is Fe Ranéer Uranimum Mines; ex parte Federat"ion of Mis;ellameous
Workers Union of Australia (1987) 163 CLR 656 cited in the parties' submissions. To this

we would add a reference to Re Dingjam; ex parte Wagner (1995) 183 CLR 323.

Unlike the comparable provision in Australia, s.117 of the Fiji Constitution came into force at
a time when Fiji had a settled system of courts and tribunals each of which had well
recognised jurisdiction ;md powers. Eventually thjs matter will have to be considered in an
appropriate case. When it 1s, those who present the argument should bear in mind that,
although s.117 of the Fiji Constitution is in terms very similar to s.71 of the Australian
Constitution, it does not nzcessarily follow that it was intended that Fiji should pick up the
law 1in relation to this matter as it has been‘ developed in Australia under a Federal
Constitution. The matter needs to be looked at from Fiji's point of view. No doubt the

Australian cases will be found helpful but it would nevertheless sezm desirable to endeavour

to approach the matter as a problem which confronts Fiji and not simply resort to the



lebyrinth of judicial pronouncements which have been made during the last 100 years in
3 . o

relation to the Constitution of Australia and the conditions which apply in that country,

In summary then the orders we make are as follows:

1. The orders made by Scott J. be varied by adding thereto a declaration in the following
terms:
It is declared that the Fiji Islands Trades and Investment B‘oard's purported

dismissal of Mr Kumar by its Iettar dated 24 October 1996 was unlawful.

.t\)

The appeal be otherwise dismissed.

There be no order as to costs.

L
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