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- JUDGMENT OF THE COURT

The app?licant was tried in the High Court in April May of 1998 on one count
of unlawful use of a motor vehicle and one count of armed robbery. He was one of 3 co-
accused and at the é:onclusioh of the prosecution case one of the co-accused was
discharged for lack of;’eviclence; The other was acquitted on the majority opinion of the
assessors. The Judge e{greed with the majority opinion. The applicant was found guilty on
the unanimous opinidn of the éssessors with which the Judge agreed and on 21 of May
1998 was sentenced to 8 years iﬁwprisonment for the robbery and 4 months imprisonment

concurrent for the unlawful use of a motor vehicle. At the trial, none of the accused was



51

represented by counsel.

The app:e!!ant ap;éealed to the Court of Appeal of Fiji against conviction and
sentence. This appeal% was heard by a Court of 2 Judges on the 2nd of November 1999,
In support of his appeﬁal the apﬁlicant relied upon a number of grounds of which the first
was that he was not ir;vited by ::the Judge to make a closing submission at the conclusion
of the evidence. Thel;e is no ddubt that he was not so invited and therefore did not have
the opportunity whichﬁ ought toihave been given to him to make a general address to the
assessors in support o;‘ his defér}ce. The Court of Appeal accepted that the failure of the
Judge to give the ap‘plicant _ah opportunity to make a final address to the assessors
amounted to a miscarfiage of j-uétice, but rellying upon the decision of the Full Court of the
Supreme Court of Victioria inR. v, Nilson [1971] V. R. 853 came to the conclusion that the
strength of the case ;gainst thé applicant was such that the lack of an address by the

applicant would havé had a neglible chance of affecting the result.

The Court of Appéa! analysed the evidence which had been given at the trial
and came to the concl:usion that it was appropriate to apply the proviso in section 22(6) of

the Court of Appeal Act Cap. 12. Accordingly it rejected the ground of appeal.

The Court of Appeal having discussed the other grounds of appeal upon
which the applicant frelied came to the conclusion that there was nothing to justify

allowing the appeal and rejected it in total.
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The applicant now seeks leave to appeal to the Supreme Court of Fiji out of
time. -He appeared in person in support of his application and made available written

grounds on which he %relied.

The ffrsft of these grounds was that already dealt with by the Court of Appeal
that is, that he had béen depri\}ed of the right to address the assessors at the conclusion

of the trial and befére the ve:rdict‘ had been announced.

Like the Court of Appeal we accept that this amounted to a miscarriage of
justice but we agree WEtiw the conclusion of that Court that the circumstances were such
that it was appropriate to apply the proviso contained in 5.22(6) Court of Appeal Act Cap.

12.

In his séecond ground the applicant contended that during the course of the
trial evidence had beén given by the various witnesses which tended to suggest that he was
a person of bad charaicter because he was known to police witnesses and in particular had
been known to them; because of his obligation to report while on bail on other matters.
T‘he basis of the contejntion is tfhat the assessors would have assumed from the references
made that the accu;ed was a;person of bad character and that this may have had some
effect in leading to thé conclusijon to which they came. Itis undesirable that references
which may suggest a fcriminal history should be placed before assessors. But this question

was raised before and dealt with by the Court of Appeal. That Court came



to the conclusion that the references were not sufficiently prejudicial to justify interferring

with the conclusion of the assessors.

The thiird groundj upon which the applicant relies is a contention that the
Judge was inﬂuencedéby his kn;owledge that the applicant had been involved in another
case where allegationfs of armeéi robbery were before the Court. There is nothing in the
record:to suggest thfat if the:Judge had such knowledge it was communicated to the
assessors either duriné the COLlrse of the trial or in the summing up. This ground cannot

justify the granting of leave.

The apélicant reliéd upon other contentions which may be summarized in
an assertion that the e\;idence of: police witnesses was conflicting and inconsistant and that
in the circumstances bf the casé this ought to have raised a doubt as to reliability of the
conviction. Again th;s is a matter which ought to have been raised before the Court of
Appeal in the earlieréappeal, (if it had any validity) and is not in the circumstances as
alleged by the applgcant sufﬁcient to give rise to a question of significant public

importance.

There h':as been a considerable delay in seeking leave in this case. But we
accept the submissionfof the applicant that this was related to his attempts to gain legal aid

and we do not take aﬁy question of delay into account.

Sly
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Having looked at all the matters which'the applicant placed before us we
come to the conclusion that neither singly nor taken together do they give rise to a
question which we éould certify to be of significant public importance to justify the

granting of leave to appeal and leave must therefore be declined.

Hon. Robert Smellie, lustice of A aal
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