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JUDGMENT OF THE COURT

On 26 September 1996 the appellant was convicted of the murder of her
Akesa aged 21 months and was sentenced to life imprisonment. By [eave of this
"Ourt granted on 18 May 2001, she now appeals against her conviction.

'Alt' the trial thére was little dispute about the facts. The appellanf, who was aged
0, and her child had been living with her stepsister llisapeci. At times Ilisapeci had !bokéd
%ter Akesa on her own. The father of the child had married another person, and the appellant

elied on llisapeci and her husband for financial support. There were strains in the household
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and stay with her auht° The appellant left, with Akesa, taking her and her daughter’s

othing with ._'h'.ver.

In the afternoon the appellant caught a bus to Ta;ilevu. She stayed on the bus
hen the driver, having completed his scheduled trip, turned the bus around to return to
'Whéfe he was staying the ;_night. At the appellant’s request the driver put her down near the
atovn Brbidge."She had the; child and her luggage with her. Leaving the bags at the side of the
}i’c.ige she went under the bridge with the child and drowned her. The appellant then let the

ody float away.

/Sfterthat the‘:appel!ant obtained a ride to Burelevu where she made contact with
orote to whom she was related by marriage, saying she had come to stay. Dorote took her
o hér house. Later that evening, when Akeéa’s body was.found, ciréumstances quickly led to
¢iice_ to the appellant. In a detailed statement made under caution the next day she admitted
bening her dauéhter. She said that when she set out she had already made up her mind to
il .her child ais’she realis:éd how difficult it would be tovlook after her child alone. She
fStiméted that she had held Akesa’s head under water for 20 or 30 minutes, until there was
o further movement. As she admitted she told various lies to try to cover her tracks.

At the trial the appellant made an unsworn statement in which she told of the
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,fﬁﬁcuit’ies of life in her stepsister’s home, and that she had been beaten and mistreated, and

- éskvd to:!eave many ti_mes. She stated that because of the things her stepsister did, she could
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10t bear it any "_ic;ngéf?

A't:i'he_ end her stepsister insisted on her leaving notwithstanding that

4

h'e‘:héd o money ari“d wahere to go. She killed her child because she knew most of her
elatives did not want her, and “it came into my mind to do this so that my child could rest

”

n peace".
At t_n"al it seems the prosecution case was presented solely under section 202 (a) of

he Penal Code (Cap 17) the relevant portion of which reads:

Malice aforethought shall be deemed to be established by evidence proving.....

(2) an intentﬁen to cause the death of or to do grievous harm to any person.....
The prfncipa! issue at trial, at any rate so far as we can glean from the final
a{ddre}sses énd the summing up, was whether the necessary intent had been proved. Defence
Coﬁnséi submitted it had not, and that there should be a finding of not guilty. Defence
counsel must also Have alluded to insanity, as the trial judge gave some directions abbut that.
Tﬁe Judge instr)ucted the a;sessors about the elements of murder and told them that if they
Were satisfied that the appellant murdered her child, they should return a vérdict of guilty, ahd

éfhefvvise, they should‘acquit the accused. After a short retirement the assessors unanimously

returned an opinion of guilty, which the Judge confirmed.

The first ground of appeal relates to the alleged incompetence of trial counsel.
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No leave has been sought to file any evidence in this regard. Thus it has not been suggested

that counsel acted contrary to-any instructions, but the contention is that incompetence can
P LA -
pe inferred from the trial record, in particular the paucity of the cross examination.

We have said enough about the facts to indicate the difficulty of the task facing

defence counsel. The appellant’s conduct and her subsequent formal statement gave clear

ence of premeditated intent to kill. The admissibility of the statement was not challenged

‘éhd iherev is nothing in thé record to indicate that any grounds existed for challenging it.

Counsel appearing on the appeal also submitted that trial counsel should have
"A‘urs‘ufed the defen'ce of insénity, or temporary insanity, more vigorously. Again however there
nb material before us to indicate that evidence was available to support such a plea. The

’

appellant was in St Giles’ hospital from 5 to 12‘January 1996 during which time she was
@mined by the medical Superintendent who had worked in psychiatry for many years. He
rmed the opinion there was nothing to show she waskinsane at the time of the offence,
fihqugh she may Bave been “in turmoil”. By this, he explained, he meant the effect that her
"SQcial circumstances had had upon her. He concluded she was responsible for what she did,
evertheless. There were no delusions or false experiences. in support of the appeal counsel
fiticised the absence of meaningful cross examination of the Superintendent and other
kitne’sses, but in light of the opinions expressed by this witness, counsel could reasonably

aYe taken the view that further questioning would only have emphasised the strength of the

fosecution case. As to pursuing the topic with other witnesses (from whom of course counsel
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ef ‘re us to mdmate fhaL any such questioning would have yielded favourable results.

We do not :consider that the allegation of catinsel’s incompetence has been

;made out. Even less persuasive is the comentlorl that in some way the trial Judge should have

mtervened presumab!y by taking over questioning which ought to have been conducted by

‘cou .{se[.’While of course judges can properly ask questions for clarification, it is most unwise
fora trial Judge to intervene to the extent of taking over counsel’s role. Counsel cited the
":ecision of this Court in R'_v Michael Iro Criminal Appeal No 11 of 1966, judgment 13 June

11966, but that case was concerned with the different situation of an unrepresented accused.

éJnder‘tEe s;econd ground it was argued the Judge erred in not taking into
¢COUnt, and in not directing the assessors to take into account, the evidence of the appei!aht’s
:‘n-ﬂental state at the time of the offence, particularly that the appe!lant was under great
mbﬁonal and p‘syﬂchologic'al stress from her family. In the summing up however the judge in
ct .re'minded tbe asseésors%of the hardship she was facing at hdme, and of her assertion that

his led her to kill her child.

It was also submitted that the Judge failed sufficiently to explain intent. Counsel

v

rew our attention to R v Nédrick [1986] 3 Al ER 1 as indicating that an acceptable direction



serious bodily harm.
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- We appreciate there may have been difficulties in compiling a Record years after

the tériaig and that the tfanslcript of the summing up riay “ho"i’bé'comp!eté;;Acceﬁting tha':t the
Stréightfowvard facts did not require any elaborate direction on intent, it still has to be said that
On’ hié issue , what haS' begn recorded in the present summing up was sparse to the point of
i {en"(v:y. ‘Ho‘%v(/ever,%zv;v'e Have no hesitation in applying the proviso to section 23 of the Court
of Appeaf Act, authorising the Court to dismiss the appeal where it considers, as we do, that
0 substantial miscarriage of justice has occurred. The evidence was overwhelming, and we
have no doubt tha’g on a full direction on intent, any reasonable assessors would have returned

the same opinion.
S » 1

Counsel also criticised the terms of the direction on insanity, saying it was
tantamount to withdrawing the defence from the jury. While we do not agree, the direction
as deficient in not defining the test of insanity for the jury. However, as State counsel

submitted in response, the evidence was insufficient to allow insanity to be put to the jury at

, bearing in mind that in respect of insanity, the onus lies on the accused. It was thus

vourable to the appellant to allow the subject to be before the assessors.

The final ground was that the judge erred in not taking into account the

Ppellant’s diminished responsibility, and in not directing the assessors on the subject, when

Is might have resulted in a verdict of manslaughter.
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Dzmamshed responsibility is not part of the law of Fiji. Enghsh cases were cited,

~butdxmm sheH responssb Iuy is open for consideration in England because of specific statute
w In New Zeaiand, for example, where there is no equivalent, the Courts have from time
tifne raised the subject as one that might well merit pariamentary considerition, but have

not fegarded the matter as one the Courts were free to incorporate into law themselves. In

i"NC;V\‘/; Zealand}éés in Fiji, thfé criminal law is in codified form. Where tfﬁe law has been codified
xs barticuIar‘lyfdifﬁcult fof the Courts to expand the law in a manner such as suggested in this
case. In Fiji we consider such an amendment would need to be effected by the legislature.
Counsel referred to the recent acceptance of the battered woman’s syndrome by the High
kCourt during sentencmg in State v Prabha Wati No. HAC 0009 of 1991, 9 October 2001.
vHowever we do not consxder that is an analogy. The battered woman'’s syndrome has been
'accepted in a number of jurisdictions as relevant to established defences such as provocation
orself defence, see R v Gordon (1993) 10 CRNZ430, 438 and R v. Oakes [1995] 2 NZLR 673,

675. It has not béen accepted as a new form of defence.

As we said in another case decided today having some similarity, given
f the background one cannot help feeling sympathy for the appellant, and her child. However,
:We have to deal with the case according to law, and none of the grounds argued have been

de out.

Appeal dismissed.
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