
m THE COURT OF APPEAL, FIJI AT SUV A 

BETWEEN: 

CRIMINAL APPEAL NO. AAU0005 OF 2000 
(Suva High Court Criminal (Misc) Case No. HAJ.'110006 of 1998) 
(Nausori Magistrates' Court Criminal Case No. 4/98) 

JIUTA VUAKA Appellant 

THE STATE Respondent 

Dismissal of appeal under Section 35(2) of the 
Court of Appeal Act 

On 8 January 1998 the Appellant (and another accused) pleaded guilty to the 
offence of robbery with violence before the Magistrates' Court, Na~sori. He was 
convicted and referred to the High Court for sentencing under the provisions of 
Section 222 of the Criminal Procedure Code. 

On 5 March 1998 the High Court (Pain J.) sentenced both accused io 6½ years 
of imprisonment. In doing so the Court took into account not only the grave 
circumstances of the offence but also the accused's background. 

On 3 February 2000 accused Jiuta Vuaka (the present Appellant) filed his 
appeal in this Court against conviction and sentence. 

Section 222(2)(b) says that if dealt with by the High Court "the offender shall 
have .the same right ·of appeal to the Fiji Court of Appeal as ifhe had been convicted 
and sentenced by the High Court". .. 
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The procedure for appealing to the Court of Appeal from the High Court's 
decision is governed by Section 21 of the Court of Appeal Act. 

The Appellant therefore can only appeal as of right againsr conviction on a 
question oflaw alone or with the leave of this Court or on a certificate from the trial 
Court on-a question of fact alone or on a mixed question oflaw and fact (see Section 
2 I ( 1 )(a) of the Court of Appeal Act. No question of law alone is involved in the 
proposed appeal. 

There is no certificate from the trial Court that the appeal is a fit one for appeal 
on fact or on mixed fact and law. Nor has any application been made to this Court for 
leave to appeal against conviction. 

As to sentence no application for leave to appeal has been made to this Court 
as required by Section 21(l)(c) of the Court of Appeal Act. In fact the proposed 
appeal is well out of time and no application has been made for leave to appeal out of 
time either. No reasons have been given forthe inordinate delay, i~e. a lapse of almost 
2 years since the date of conviction and sentence. The appeal or notice of application 
for leave to appeal should have been filed within 30 days of conviction as required by 
Section 26( 1) of the Court of Appeal Act. 

The Appellant is a lay person and is also disadvantaged one by being in custody. 
I would have considered relaxing the rules had there been the slightest prospect of his 
intended appeal~l;_!,cceeding. There is none. His intended appeal is bound to fail not 
only on legal. gr~ds but also on merits. In fact it is a frivolous appeal. 
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I therefore ;~ismiss it under the provisions of Section 35(2) of the Court of 
A nn,:,a 1 l\"t "1.pp""' .1 J. \,,,,\.. -=· 

Dated atStiia this 2s1h day of February 2000. -~ .. :: 
. •,:-

i , . ................................................. 
' Sir Moti Tikaram 

President, Court of Appeal, Fij ~ 


