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.JUDGMENT OF THE COURT 

This appe2.l is against the decision of Pathik Jin the High Court given ac Suva on 

7 August 1997, extending the time under the Limitation Act [Cap 35] ,vithin \Vhich [he 

respondent could bring her action against the appellants in respect of the death of her husband, 

who 'Nas electrocuted on 30 April 1989. He occupied a house in a prison compound and was 

killed ,,vhen he touched a live stay \Vire in the grounds. The respondent as administrator of his 

estate issued these proceedings on 19 November 1992 under both the Law Reforcn 

(~Iiscellaneous Provisions) (Death and Interest)Act [Cap 27] claiming damages ar:d the 

Compensation to Relatives Act [Cap 29]. This was outside the time limit of 3 years from the 

date the cause of action arose (i.e. the date of death) imposed by s.4( 1) of the Limitation A.ct in 

respect of the Lavi Reform Act cl2.im, and 3 years from the date of death imposed by s.8 of [he 

Compensation to Relatives Act. 
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In her statement of Claim the respondent alleged that the accideru was caused by 

J.ccion 1.vas due to the second aocellanc's failure to furnish a coov of:.:. stati.ltcr-1 reoor: m:.:.cic: or 
.. .l, 1,, ., ., ,,. .. 

tl-:e accide::r until l Ocrooer 1992. Liaoility was denied by each appell::mt in se;:,arate stJ.tc::nems 

or'cefence and :he Fiji Electricity Authority also pleaded thar the ciaim \V3.S s.:mme oarre:::i. The 

Minutes of a pre-trial conference did not mention the Limitation defence as an 

issue, but before the hearing counse1-.raised the matter as a preiiminary point and it was argued 

before Pathik J. \Ve were told that respondent's counsel m?-de an oral application at that hearing 

for leave to "disapply" the limitation defence pursuant to s.17(3) of the Limitation Act. There 

was no affidavit or oilier evidence recorded, and we have no information about what was said to 

His Lordship in order to judge the validity of the appellan.ts' criticism that the respondent did not 

adduce evidence satisfying the requirements of s 17(3). 

We need not traverse the convoluted provisions regarding extension of time in 

ss 16-21 of ,he Limitation Act, beyond saying that His Lordship found the respondent did not 

knmv the mate:-ial and decisive facts as required by s.16(3) and s.17(3) until the statutory report 

was received on l October 1992. He held mat the question of who she could sue for negligence 

could not be decided in any degree of certainty before that date. \Vith respect we are unable to 

share this··con"c!usion. 

As pointed 01.:t in Halforrl v Brook.er (1991) l \\/LR 428 ar 443, ''knowledge'' in 

this context does not mean 'kno\v for cenain and beyond possibility of contradiction'. The 

circumstances of this unfortunate accidem \Vere straight-forNard and obvious. Liability prima 

facie rested with whoev~r was responsible for erection and maintenance of the stay wire and wich 

rhe occupier of the property, or both. A simple enquiry at any time could have ascertained that 

they were respectively the Electricity Authority and the Public \Yorks Depanment. This appears 

to be a classic example of "res ipsa !oquirur" and we are satisfied that the action could have been 

commenced well before expiry of the limit::i.tion period. There was no basis for extending the 

time, and the appeal by the Electricity Authority, which pleaded this defence, must succeed. 
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For the .-\.nomey-Genera! :\'fr. Singh submitted th:1t the Coun:'s pr:1ct:ce 1,vas to 

perwii: such 1 defence IO be raised without pleading, and he cited 'wya Deo ,:-,aTT'7a v Tcwe~ 2 

defendanc who had noc raised the point was nm precluded from arguing it or; c:-:e ;:,ia,mir'f's 

1pplication for an extension or ,ime under s.17 o{the Limitai:ion .c.l..:::r. 

The:-e rs r..ommg in our High Court Rules 1983 acouc ple2.ding a lir:ii:2.tiotl 

defence, so that under 0.1 r. 7 the Court's jurisdiction must be exercised in conformity with the 

practice and procedure being adopt_ed in the like circumstances by the English High Court, in 

iespect of which 0.18, r.8 directs that a party relying on it must plead specifically the expiry of 
\ 

the relevant period of limitation. This is so even if it appears from the statement of claim that 

the period has expired - see 28 Halsbury (4th Edn) para 647. It has always been ur1derstood that 

a defendant has an option \vhether to raise this defence and one does not expect to see it exercised 

L.7. a case like this by a responsible public body and a public officer to defeat what appears to be 

a meritorious claim by the respondent. \Ve understood Counsel for the Attorney-General to say 

that the defence was omitted by oversight from his pleadings. We refer him to para 656 of 

Halsbury (above) to the effect that if the defence was not pleaded through inadvertence, the 

Court mav allow an amendment if it considers the olea is not in the circumstances irrmro-oe::-, 
.;I .. ~ .. 

citing A,rnmon v r iveq:ioc,1 ('or:'.'oratinn (1913) 29 TLR 325, \vhere leave was refused. 

In the preserct case His Lordship noted that the Attomey-Generai had not pleaded 

a limitation defence but a!lovved him to appear and make submissions on that preliminar;/ issue 

before tri.al. \Vith respect we do not think he should have been permitted to do so as no leave \vas 

given rn amend the defence and it \\'2S not amended. 

Mr. Singh\; submission that the language of s.8 of the Compensa:ion to 

Re!ati ves Act was mandatorv and imoosed an absolute bar on the bringing of an action after three · · , . 
years from the date of death cannot be upheld. It reads:-

"8. Not more than one action shall lie for the same subject matter of 
complaint, and every s1tc!z action shall be commenced within three 
years after rhe death of tlze person deceased." 



4 

If this submission were correct, one would not expect there to be any provision 

for extension of time in the case of an action commenced outside that period, since it would be 

a nullity. However, s.18(2) of the Limitation Act applies the provisions for extension in ss i 6 

and 17 to actions brought under the Compensation to Relatives Act, providing under s.16(1) that 

if leave is granted for the bringing of the action, the limitation provisions shall not ::ifford any 

defence. Thus the limitation provision in sS of the Compensation to Relatives Act is placed in 

ground of defence only, and not an essential requirement to the bringing of a valid action. 

Res.ult: 

1. The appeal by the first appellant, the Fiji Electricity Authority, is allowed, with 

costs and disbursements of $500 against the Respondent, and it is dismissed from 

the action. 

2. The appeal by the second appellant, the Attorney-General, is dismissed on the 

basis that a limitation defence was not pleaded. The respondent will ha've costs 

and disbursements against him of $500. 

Solid tors: 

Messrs. S.B. Patel & Company, Lautoka for the First Appellant 
Office of the Attorney-General Chambers, Suva for the Second Appellant 
Messrs. Tevita Fa & Associates, Suva for the Respondent 
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