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INTHE COURT QF APPF AT, FIJI, AT SUVA
ON APPEAL FROM THE HIGH COURT OF F1J1

CIVITL. APPEATL NO.ABTUO030 OF 19978
{High Court Civil Action No.308 of 1992,5)

WEEN
FIDEIECTRICITY AUTHORITY
ATTORNEY-GENERATL OF F1JT
J‘D~Q()!‘7f‘zsz‘
AND: :
MIRIANMA GANIT AL
Bespondenr
Caram
The Hon. Sir Mot Tikaram, President
The Rt. Hon. Sir Maurice Casey, Justice of Appeal
The Hon. Justice LR.Thompson, Justice of Appeal
Hearing: Wednesday, 12 May 1999, Suva
Counsel: Mr. A. Patel for First Appeliant
Mr. D. Singh for Second Appellant
Mr.T. Fa for the Respondent
Date of Judgment: Friday, 14 May 1999
JUDGNMENT OF THE COURT

This appeal is against the decision of Pathik J in the High Court given at Suva on

7 August 1997, extending the time under the Limitation Act {Cap 33] within which the

1

espondent could bring her action against the appellants in respect of the death of her husband,

who was electrocuted on 30 April 1989, He occupied a house in a prison compound and was
killed when he touched a live stay wire in the grounds. The respondent as administrator of his

. estate issued these procesdings on 19 November 1992 under both the Law Reform

(Miscellaneous Provisions) (Death and Interest)Act [Cap 27] claiming damages and the

Compensation to Relatives Act [Cap 29]. This was outside the time limit of 3 years from the

date the cause of action arose (i.e. the date of death) imposed by s.4(1) of the Limitation Actin

* respect of the Law Reform Act claim, and 3 years from the date of death imposed by s.8 of the

Compensation to Relatives Act.
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{n her statement of Claim the respondent alleged that the accident was caused by

aegligence for which poth appellants were responsible. and said that the delay in bringing the

T

action was due o the second appellant’s failure to furnish a copy or 2 staruicry report mads on

tee accident untl 1 October 1992, Liability was denied by each appellant in separate statements

or cafence and the Fiji Electricity Authority also pleaded thart the claim was statute barred. The

5.)

Attornev-Ceneral did not make such a olza.

Minutes of a pre-trial conference did not mention the Limitation defence as an
issue, but before the hearing counsel-raised the matter as a preliminary point and it was argued
before Pathik J. We were told that respondent’s counsel made an oral application at that hemmc
for leave to “disapply” the limitation defence pursuant to s.17(3) of the Limitation Act. There
was no affidavit or other evidence recorded, and we have no information about what was said to
His Lordship in order to judge the validity of the appellants’ criticism that the respondent did not

adduce evidence satisfying the requirements of s17(3).
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We need not traverse the convoluted provisions regarding extension of time in

ss16-21 of the Limitation Act, beyond saying that His Lordship found the respondent did not

know the matzrial and decisive facts as required by s.16(3) and s.17(3) until the starutory report
was recetved on 1 October 1992, He held that the question of who she could sue for nevhcence
could not be decided in any degree of certainty before that dats. With res pecc we are unable

share this conclusion.

As pointad out in Halford v, Brooker (1991) 1 WLR 428 at 443, “knowledge” in

this coniex: does not mean ‘know for certain and beyvond possibility of contradiction’. The

circumstances of this unfortunates accident were straight-forward and obvious. Liability prima
facie rested with whoever was responsible for erection and maintenance of the stay wire and with
the occupier of the property, or both. A simple enquiry at any time could have ascertained that ' l
they were respectively the Electricity Authority and the Public Works Department. This appears
to be a classic example of “res ipsa loquitur” and we are satisfied that the action could have been
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commenced well before expiry of the limitation period. There was no basis for extending the \
!
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time, and the appeal by the Electricity Authority, which pleaded this defence, must succeed.
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For the Attermney-General Mr. Singh submitted that the Court’s practice was to
permit such a derence ¢ be raised without pleading, and he cited Surva Deo Sharma v_Javesa
Sabolalevi: & Ors (Eigh Court Suva, CA 539/94: 30 June 1993 whers the Court ruled thar a

defendant who had not raised the point was not precluded from arguing it on the piaintiss
application for an extension of dme under s.1 '
There is neothing in our High Court Rules 198§ acout pleading a iimitation

Gefence, so that under O.1 1.7 the Court’s jurisdiction must be exercised in conformity with the
practice and procedure being adopted in the like circumstances by the English High Cour, in
respect of which O.18, r.8 directs that a party relying on it must pleaa specifically the expiry of
the relevant period of limitation. This is so even if it appea.rs from the statement of claim that
the period has expired - see 28 Halsbury (4th Edn) para 647. It has always been understood that
a defendant has an option whether to raise this defence and one does not expect to see it exsrcised
in a case liks this by a responsible public body and a public officer to defeat what appears o be
& meritorious claim by the respondent. We understcod Counsel for the Attorney-General to say
t the defence was omitted by oversight from his pleadings. We refer him to para 636 of
Halsbury (above) to the sffect that if the defence was not pleaded through inadvertence, the
Court may allow an amendment if it considers the plea is not in the circumstances improper,

citing Aronson v [iverpeoi Cormoration (1913) 29 TLR 325, where leave was refused.

In the present case His Lordship noted that the Attorney-General had not pleaded
2 limitation defence but allowed him to appear and make submissi ions on that preliminary issu
before trial. With respect we do not think he should have been permitied to do so as no leave was

given i0 amend the defence and it was not amended.
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Mr. Singh’s submission that the language of s.8 of the Compensation o

(4]

Relatives Act was mandatory and imposed an absolute bar on the bringing of an action zfter thre

years frem the date of death cannot be upheld. It reads:-

“8. Not more than one action shall lie for the same subject matter of

complaint, and every such action shall be commericed within three
, »

years after the death of the person deceased.’



[f this submission were correct, one would not expect there to be any provision
for extension of time in the case of an action commenced outside that period, since it would be
a nullity. However, s.18(2) of the Limitation Act applies the provisions for exiension in ss 16
and 17 to actions brought under the Compensation to Relatives Act, providing under s.16(1) that
if leave is granted for the bringing of the action, the limitation provisions shall not afford any

defence. Thus the limitation provision in s of the Compensation to Relatives Act is placed in
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ground of defence only, and not an essential requirement to the bringing of a valid action.

Resuit: - .
1. The appeal by the first appellant, the Fiji Electricity Authority, is allowed, with

costs and disbursements of $500 against the Respondent, and it is dismissed from

the action.

2. The appeal by the second appellant, the Attomey-General, is dismissed on the
basis that a limitation defence was not pleaded. The respondent will have costs
and disbursements against him of $500.
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Justice I. R. Thompson
Justice of Appeal

Messrs. S.B. Patel & Company, Lautoka for the First Appellant
Office of the Attorney-General Chambers, Suva for the Second Appellant
Messrs. Tevita Fa & Associates, Suva for the Respondent
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