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JUDGMENT OF THE COURT 

On 2St!1 August 1998 this Court gave judgment dismissing the appellants' appeal 

against the decision of Scott J. of 13 September 1996. He had dismissed their action against the 

respondent authority on the grounds that they had failed to prosecute their claim for damages 

arising out of alleged faults in the construction of a house, in proceedings issued in March 1988. 

That claim has been caught up in a network of interlocutory applications and appeals, 

interspersed with lengthy delays. 

The ~ppellants now move for orders setting aside the appeal j:1clgment and 

direcling that thi; appeal be reheard; and/or alternatively that they be granted leave to appeal to 

the Supreme Court. 
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THE MOTION TO SET ASIDE 

This is based on the inherent jurisdiction of the Court referred to in the Australian 

High Court decision in Autodesk Inc v Dyson (1992-93) 176 CLR 300. The grounds !n the 

motion may be summarised as a misapprehension by their Lordships that a fair trial was not 

possible; that they failed to take into account contributing delay by the respondent and to 

appreciate the appellants' explam1tions for delay; and that there was a serious denial of justice 

in refusing to allow an oral re-hearing on the facts and la\v. Two affidavits were filed in support 

adding to and expanding these grounds. 

In Chama v Suva City Council (Civil Appeal 6/94; Judgment 12 September 

1996) the Supreme Court, dealing with a similar application by the present appellants, held that 

a Comt of fin:il appeal may set aside a judgment of its own in rare and exceptional cases, citing 

comments by Mason C.J. :it p.302 of Autodesk. In Cham□ v. Shah & Ors. (Civil Appeal 29/94; 

j ndgment 19 May 199 5) this Court accepted it had such a power before entry of any fonnal order 

on its judgment. In the present case the fomrnl order dismissing the aprea1 was filed on 28 

August 1998 and scaled on 31 August, the same day on which the present motion was filed. 

Although Mr Charan submitted that he had filed it before the order was sealed, he offered no 

evidence by affidavit or otherwise to confirm this, and the natural inference Mr Maharaj asked 

us to draw was that the order had been sealed before the motion was filed. If so, this Court had 

no jurisdiction to entertain it. On the Court record we conclude that on balance of probability 

the order dismissing the appeal had been sealed before the appellants' motion came in. 

Accordingly, it must be dismissed. Nevertheless, we heard submissions from Mr Char~m on the 

merits of the application. 
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There have been a number of pronouncements by the High Court of Australia 

emphasing the exceptional circumstances in which the jurisdiction to review a decision may be 

invoked. At p.303 of Autodesk Mason CJ. pointed out that the power is not to be exercised for 

the puq)ose of re-::i.gitating arguments already considered by the Court; nor is it to be a "a 

backc!oor method by which unsuccessful litigants can seek to re-argue their cases". To like 

effect is the extract from the decision of the same Court in Wentworth y Wool!ahra Mtmicipal 

.C.mmcil (1982) 149 CLR 672, 684 c~ed at p.317 of Antode~k: 

"T!te circumstances in w!ticlz tltis Court will reopen a 
judgment wlticlz it Jras pro1101111ced are extremely rare. The 
public interest in maintaining the finality of litigation 
necessarily means that the power to reopen to enable a 
re/rearing must be exercised wit!t great caution. Generally 
speaking, it will not be exercised unless tire applicant can 
show that by accident without fault on Iris part he has not 
been heard". 

To re - Hiirrisoo [1955] Ch 260 provides an illustration of a situation 

in which review of a judgment of a Court from which an appeal lies may be 

justified; in that case, after giving his judgment (and before it was perfected), the 

Judge discovered a recent House of Lords decision to the contrary. Rather than 

letting it go forward to an inevitable result on appeal, he was held justified in setting 

it aside. 

In his wide-ranging submissions Mr Charan pointed to numerous 

facts which he claimed this Court had ignored or misunderstood. Some of his 

assertions are obviously disputable, such as his criticism of Fatiaki J's chronology 

relied on by the Court, which recorded in its judgment that he was unable to identify 
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any errors in it. Another was his insistence that he had not been served with a 

statement of defence, \Vhen there was a regular affidavit of service on the Court file. 

The Court's conclusion that the appellants had been responsible for inordinate delay 

was one based on its overall view of the evidence, in the light of the statement it 

cited from Z.irnrner Orthop_a.e_dic Ltd. v. Zimmer l'vfonqfocturing_C.Q-)'. (1 %8) 2 Ail 

ER. 309, that it is for the plaintiff to get on with the action and to see it is brought 

to trial with reasonable despat~h. 

The ::ipplication to set aside this Court's judgment is misconceived. 

We are satisifiecl that Mr Charan is seeking to use this procedure to relitigate 

virtually every factual issue cletennined in the appeal. In effect he was conducting 

a fresh appeal to the Court, and the autho1ities we have referred to make it cb!l" that 

this cannot be done. 

The proper course is for the appellants to exercise whatever appeal 

rights they might possess, and we now tum to that applicatio_n. 

AJ~PLTCATLON FOR LE AYE TO APPEAL 

This is put forward in reliance of s. l 22(2)(a) of the 1997 Constitution 

which Mr Charan acknowledges is the appropriate provision, and it provides that an 

appeal to the Supreme Court may not be brought from a final judgment of the Court 

of appeal unless it gives leave to appeal on a question certified by it to be of 

significant public impo1iance. Although he submitted that any error of this Court, 

whether of law or of fact, gives rise to such a question, we cannot agree that the 

section is to be understood in this way. To do so would result in virtually 
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unrestricted rights of appeal to the Supreme Court, whereas the intention is clearly 

to confine their scope. The questions in the present appeal are of importance to the 

parties only, and do not satisfy the requirement of s.122(2)(a). Accordingly, leave 

to appeal must be refused. 

Snlicitru:s: 

l. The mo~ion for orders setting aside this Court's 

judgment of 28 August 1998 and for a rehearing 

is dismissed. 

2. The motion for leave to appeal to the Supreme 

Court is dismissed. 

3. The respondent will have $750 for its costs and 

disbursements. 
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