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IN THE COURT OF APPEAL 
ON APPEAi, FROM THE HIGH COURT OF ELH 

CIVIL APPEAL NO.ARU0002 OF 1998S 
(High Court Civil Appeal No.HBC0067 of 1997L} 

HE.I.WEEN: 

ANn: 

.C.Unnn.:. 

fuaring~ 

Counsel: 

DEQ KUMARI FIN BUDHU 

BHAGWAN DASS FIN SlJKHA! 

The Rt. Hon. Sir Maurice Casey, Presiding Judge 
The Hon. Sir Mari Kapi, Justice of Appeal 
The Hon. Justice Ian R. Thompson, Justice of Appeal 

Friday, 19 February 1999, Suva 

Mr. G.P. Shankar for the Appellant 
Mr. V. Mishra for the Respondent 

Pate of ,h1dgpirnt.:. Friday, 26 February 1999 

JUDGMENT OF THE COURT 

AJllpd!Jlt!J. 

R.e.sµa.11.d C.11! 

This appeal is against orders made in the High Court that the appellant give the 

respondent vacant possession of certain land and that she be restrained from doing building 1,vork 

on the land and from allowing anyone to move into a house on the land. 

On 5 March 1997 the respondent caused a writ of summons, with the statement 

of claim indorsed, to be issued seeking the orders eventually made and also an order setting aside 

"the terms of a settlement" made in 1976 and an order restraining the appellant from "being a 

nuisance to" the respondent. On the same day an application made ex parte for restraining 

orders was granted substantially in the tem1s of the orders now under appeal. On 6 March 1997 

the appellant was served with the writ, the ex parte notice of motion, the affidavit which the 

respondent had sworn in support of it and the orders made on the motion. The appellant did not 
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acknowledge service or take any steps to defend the action or in respect of the orders made ex 

parte. 

On 4 November 1997 the respondent applied by summons for final orders in terms 

of those now under appeal and for damages. Although not expressly stated to be an application 

for judgment, the summons was entitled as issued in the action and as having been made pursuant 

to 0.13 and 0.19 r.7 of the High Court Rules "and the inherent jurisdiction of [the] Court". 0.13 

r. 6(1) enables a plaintiff to proceed in an action such as this where the defendant has failed to 

give notice of intention to defend. 0.19 r.7 provides for application for judgment to be made in 
' 

such actions where no defence has been served. On the hearing of such an application the Court 

is required '~to give such judgment as t!te plaint1ff appears entitled to 011 his statement of 

claim." (Emphasis added). 

The application was heard on 21 November 1997; the appellant was present 

unrepresented. She admitted having been served with the summons and having iiad "the 

material" explained to her. Why she had been served is not clear but it is apparent that at the 

hearing the respondent and the learned judge dealt with the application as though i-t were one 

made, not pursuant to 0.19 r.7 by a summons in an action commenced by a writ of summons, but 

pursuant to section 169 ofthe Land Transfer Act (Cap.131), with the summons treated as though 

it was an originating summons. Any disadvantage resulting from the adoption of that course 

would have been suffered by the respondent and not the appellant, as it gave her a chance to be 

heard to which she was not entitled. However, all that the learned judge could properly do in 

such circumstances was either to give her leave to give late notice of intention to defend and to 

serve a lnte defence or, ifhe did not do that, to proceed to give judgment for the respondent in 
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accordance with the facts stated in his statement of claim. 

In the event he caused the interpreter to explain "the material" to the appellant. 

She then said that in a case in the former Supreme Court that Court had "given us 2 acres of 

land" and that "we are staying on that land". A copy of the written agreement by which the 

parties to that action had settled it was before the Court, having been exhibited to an affidavit 

sworn by the respondent. Altl~ough the learned judge was not entitled to rely on affidavit 

evidence for the purpose of giving judgment for the plaintiff, he was entitled to look at it when . 
the appellant referred to what might possibly be a defence. He did so and informed the appellant 

that under the te1ms of settlement a licence to occupy the land was given to her husband 

personally and had expired on his death. He said that that was the respondent's case. The 

appellant then simply agreed that her husband had died. As stated abovL:, he was erroneously 

dc,1ting with the matter before him as though it was an application made pursuant to section 169 

of the Land Tran:;fer Act. But essentially he found that the agreement would not afford the 

ap;1ellant a defence. 

After a brief adjournment the learned judge made the orders now under appeal and 

stayed their operation for four months; he subsequently suspended it further pending the 

determination of any appeal. 

On 15 January 1998 the appellant lodged her appeal. The grounds stated were: 

"l. That the learned hearing Judge was wrong in making order for 
possession against the Appellant when the Appellant's late 
lt11sband Latcltman Dass /zad entered ul!to a valid compromise 
a11dlor settlement in Civil Action No.317 of 1972 (High Court, 
La11toka) wltic/z entitles tfte Appellant the quiet peaceful and 
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uninterrupted use and occupation oftlze said 2 acres land and 
the Respondent did not acquire and/or offer to the Appellant 
another piece of 2 acres land in terms oftlze compromise and 
settlement. 

2. T!tat tlze learned !tearing Judge was wrong in not appreciating 
and/or considering t!tat having regard to the terms of 
compromise and/or settlement in Civil Action No.317 of 1972 
t!tere was insufficient and/or inadequate materials before tlze 
Court to justify t!te making of the order for possession against 
t!te Appellant." 

Subsequently on 2 December 1998 Mr. Shankar gave notice adding six 
additional grounds. They .are: 

2. 

3. 

4. 

THAT tlze learned !tearing Judge was wr011g in introducing 
and/or adding limitation to tlze intere_st and rigllts created by t!te 
settlement in Civil Action No.317 of 1973(sic), aJl11 without tlte 
benefit of any evidence or other material, aJ111 wit/tout prior 
notice to the Plaintiff of any claim that t!te interest created by 
the settlement was limited to the lifetime of Late/rm an Dass, was 
wrong in interpreting and/or construing the terms of settlement 
as the learned Judge did. There !tas been substantial 
miscarriage of Justice. 

THAT the learned hearing Judge was wrong in curtailing the 
interest created by terms of settlement or construing it in t!te 
manner the learned Judge did without any material and/or 
evidence to support it, and in t!te absence of express provision, 
and without compliance of procedural fairness and/or 
proprietary (sic) to the Appellant. 

THAT the learned Judge was wrong in not lzo/ding that upon 
full and proper consideration of the co11te1its of t!te terms of 
settlement as a whole, and /raving regard to all the acts facts or 
circumstances the interest created by terms of settlement was not 
a life interest ill favour of Latclrman Dass !mt. interest in tlze 
property capable of devolving to and resting in tlze legal 
personal representation of latc/mra,z Dass mul. right ill favour 
of Iris legal representative until !rappe11ing of tire events therein 
mentioned. 

THAT the construction and/or illte1pretation pleaded by t!ze 
learned Judge on tire contents of terms of settlement are wrong 
wzrea·sonable, and do not take into account the plan (sic) 
intention and/or purpose of the settlement. 
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5. IHE learned Judge was wrong in treating and dealing wit!, tlze 
Plaintiff's case as an application mu/er Section 169 of t/ze Laud 
Transfer Act when the applicatioll was not so expressed and 
could not have been having regard to the fact that there was 110 

proof. The Plaintiff/Respondent's registered title or of any 
lawful notice to quit or service of it, a.n.d. in fact tlze action was 
commenced as an ordinary civil action by writ. There !tas 
therefore been substantial miscarriage ofjustice anti/or serious 
misconception of the type and nature oftlte case, and relevant 
principles. 

6. TBA T the learned trial Judge was wrong in dealing with the 
matter summarily under misapprehension and/or mistaken 
belief. Tltat_it was an application under section 169 of Land 
Transfer Acrwlzen the Plaintiff/Respondent's application by 
summons (page 43 of record) was,for judgment il1 respect of 
reliefs sought under Statement of Claim and it required proof 
having regard to the nature of claim. There !tas therefore been 
substantial miscarriage of Justice and disregard of tlte rules and 
procedure." 

We do not need to discuss those grounds of appeal individually. At the hearing 

of the appeal the nub of Mr Shankar's submissions was that the learned judge should have 

allowed the appellant to defend the action. He pointed out that she was unrepresented. He 

stibmitted that His Lordship should have found that she had shown him that she had a good 

defence, namely the agreement made in settlement of the action in the Supreme Court. 

We are satisfied that that agreement did not afford her a defence. It provided for 

the respondent, as tenant of a larger area of land held on a native lease, to give possession of two 

acres of that land to the appellant's husband. If, as Mr Shankar urged, the parties intended to 

create an interest capable of forming part of her late husband's estate, that was a dealing with the 

land requiring the consent of the Native Land Trust Board (Native Land Trust Act (Cap.134), 

section 12). The respondent had sworn in his affidavit that, as far as he was aware, that consent 

was not given. His affidavit had not been answered; nor did the appellant assert that consent was 
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given. Mr Shankar submitted that the respondent was estopped by his conduct from denying 

that the appellant was entitled to occupy the land, notwithstanding the lack of the Native Land 

Trust Board's consent. In our view there was no evidence of such conduct. But, even if there 

had been, the High Court could not have made orders which would have had the effoct of 

sanctioning the illegal occupation of the land. As we pointed out at the hearing, if the respondent 

breached the agreement in any way, that may have given the appellant a cause of action against 

him but it could not afford a defenc_e to his claim for possession of the land. 

We are satisfied, therefore, that nothing said by the appellant in the High Court 

and no evidence in the proceedings there would have warranted the learned judge giving the 

appell2.:1t leuve to give late notice of her intention to defend the action or to serve a late defence. 

The situation at the conclusion of the hearing of the application made under 0.19 

r.7 was th,:t the respondent's assertion in paragraph 1 of his statement of claim that he was "the 

holder of the native lease" of the land had not been traversed. Similarly his assertion that the 

appellant was in unlawful occupation of part of the land had not been traversed. ln the absence 

of any lawful right of the appellant to occupy any part of the respondent's land, the respondent 

was entitled to have judgment given for vacant possession of it and to have the appellant 

restrained from occupying it or otherwise interfering with his rights in respect of it. 

Although His Lordship erroneously treated the summons as an originating 

summons issued under section 169 of the Land Transfer Act, the result of the hearing of the 

application for judgment in the action commenced by the writ of summons, if it hnd been 
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conducted correctly, would necessarily have been the same as it was. Accordingly the appeal 

must be dismissed. We fix the costs which the appellant is to pay to respondent as $_>50 

including disbursements. 

Decision: Appeal dismissed. 

Appellant to pay the respondent $350 his costs of this appeal, 

including disbursements. 

&ilicimrs.: 

ft;/ a '1;'' / /lf ei~°'j' ................................................................ ,,. ........ . 
Sir Maurice Casey 

Presiding_Jrulg.e 

!11~ l/4' ,J' ,/L_ r - ? ·························~···········:7 
Sir Mari Kapi 
Justice olA.p.p_cal 
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......................................................... ,1. .. :.,,,,, .,,. ..-

Mr. Justice r.R. Thompson 
,Justice of Ap_~al 
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Messrs. Mishra, Prakash & Associates, Ila for the Respondent 

C:\OFFICE\WPWIN\WPDOCS\USHA\ABU0002U.98S 


