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JUDGMENT OF THE COURT 

The appellant, a Medical Practitioner, \Vas employed by the Government as a 

Medical Officer in the Ministry of Health in 1994 under a three-year contract made between 

him and the Secretary of the Public Service Commission on behalf of the Government. His 

employment at Labasa Hospital was terminated on 13 March 1996 and in June of that year 

he sought leave under Ot·d. 53, r.3 to apply for Judicial Review of that decision, citing a 

number of grounds in support of request for a declaration that it was null and void and for 

other relief. Pain J. heard the application on 14 November 1996 and in a considered decision 

delivered on 6 May 1997 he refused leave. 
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· As this was an interlocutory application (see Charan y Sova Cit)'...LllLmcil (CA 
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: Civil Appeal No.29 of 1994))theleaveoftheJudgeoftheHighCourtoroftheCourtof 
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Appeal w:Js required to bring an appeal: Court of Appeal Act (Cap.12), s.12(l)(t). On 24 

October 1997 Pain J. refused an application for such leave, and the appellant then sought 

le~we from a single Judge of this Court under s.20(a). This was heard and refused on 7 May 

l 99S by Thompson J A. Under that section (no\v repealed and replaced by s.9 of the Court 

of Appeai (:\mcndment) Act 1998) the appellant was entitled, following such refusal, co 

have the matter determined by the Court as duly constituted for the hearing of appeals. (The 

former s.20(a) applies to these proceeding by virtue of s.18(3) (e) of the Interpretation Act 

(Cap.7)). The appellant accordingly filed a motion on 12 May 1998 seeking the leave of this 
. 

Court to appeal against Pain J. 's refusal to grant leave to apply for Judicial Review. Counsel 

--·, 
., · h2.cl no objection to the Court consisting of only two members, the President having certified 

on 25 fam1ary 1999 that it was impracticable for him to summon a Court of three Judges for 

this purpose. Counsel also agreed that if this Court granted leave it should proceed to 

determine th~ appeal. 

Three grounds were set out in support of the application for leave to appeal. 

Two of them claiming that such leave was unnecessary can be rejected imrned\ately: they 

resulted from a rnisunclcrstancling of S.12( I )(c) ofthe Court of Appeal Act conferring a right 

of appeal on a question of law from a decision of the High Comt in the exercise of is appellate 

jurisdiction. This is not such a case. In the third ground it is alleged that the respondent 

Commission 

'acted on bad faitlt in making false allegations against tfte Applicant to 
te.rminate liis appointment influenced by tlze false and biased report of t!te 
i'vledical Superiutende!lt in denial of natural justice wit/tout giving ltim any 
bearing and niaking false allegatio!ls t!tat t/te allegations made against tlte 
Applicant }~ere disclosed to ltim and !te was counseled.' 
; j ' ' 

' " : ';, 
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The appellant also relied on the matters set out extensively in his affidavit 

filed on 20 April 1998 contesting allegations of misconduct and incompetence made 

agqinst him in affidavits filed on behalf of the respondent. 

ln refusing leave Pain J. referred to R v BF-rkshire He;,lth Authority:: [1985] 

QB [52 in which the Court of Appeal held that where the relationship between the parties 

was based on a contrnct it was governed by private law, and that the public lav.,1 remedy 

of judicial review was not avai:-l.able. However, he ackno1,,vledged tho.the was bound by 

this Court's decision in Korovulnvula v Puh]ic Service Commission (CA No.6 of 1994: 

jud;ment 23 August 1994) dealing with a contract containing virtually identical terms. 

The Court he[d that as a statutory body created to carry out public functions, the 

Comr::ission was obliged to act in good faith and in accordance with the general purposes 

of the statute for the public good in exercising its discretion to invoke the termination 

pro:i~tons of the contract. After a brief review of the evidence he concluded that tbe 

appe!Ll0l could not raise a sufficiently arguable case that the Commission's decision to 

exercise its rights was not made in good faith and for the public good. 

The relevant provisions of the contract of employment are: 

Cl.2(]){e): T!te officer ivilf be subject to the provisions oft!te Fiji 
Public Service Decree 1990, Public Service Commissiou 
(Constitutioll) and Statutory Regulations, 1990 anti the 
General Orders of the Govem1neT1t relating to officers in 
the service of the G'overnmentfor t!te time being il!force 
except ill so far as any of those provisions are 011/y 
applicable to officers on the permanent staff or are 
varied by the terms of this Agreement, and to the 
Financial Regulations and Departmental Instructions 
now in force or as from time to time ameuded. 
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Without pt·ejwlice to tile provision of paragraph 10 
(relating to disntissal) Government may terminate this 
Agreement ........ (b) at any time by giving it! lieu of the 
notice aforesaid (i.e. 3 mont!t 's notice} one mont!t 's basic 
salary. 

If after reasonable inquiries the appropriate Service 
Commission is satisfied that the officer has been guilty of 
misconduct or a breach of any tei·m of this 

Agreement the officer may be summarily dismissed and 
upon rnch dismissal all rights and advantages reserved 
by him under this Agreement shall cease and lie will be 
r.equirecl to refund to Government the whole or such 
portion as the Govemment may decided oft!ze cost of the 
passages paid in respec/ of himself, Ids wife and c!tf!dren 
(if any) under t!te terms of this Agreement by tlze 
Gover!lment etc. 

On 13 March 1996 the Commission wrote to the appelbnt as follows: 

IEH.J.vUNA TJON OF ~t PPOLNTMENT 
~-·, ~· . 

The Public Service Commission, after co11sidering the complaints raised 
agai11st you for unethical co!lduct and unsati~factory performance has 
decided at its meeting of 06 lvlarc!t I 996 t!tat your appoi11tme11t in the 
service be terminatedfortlnvith. 

!Jr accordance with Clause 8(b) of your Agreement of Service you will 
be paid one month salary in lieu of this notice and will also be required 
under Clause 10, to refund to Govem111e11t, 1/3 of the cost of passage 
paid in respect of yourself, wife a11d your children ill transporting you 
to Fiji for commencement of duties under this Agreement of Service". 

It is uncertain from the terms of the letter whether the Commission 

intended to terminate the contract under cl.8(b), or to exercise its right of summary 

dismissal under cL l OJ since both are mentioned in the second paragraph. The references 

in the first paragraph to the appellant's conduct suggest it had in mind cl.10. However, 
:;::.,: ·: ji if: ['/ 1 !. / . 

: 'i we inclinho t~e \'ie\V that the payment of salary in lieu of notice renders it a termination 
! •'.: . ' . 

/'to 
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under cl.S(b) rathet than a summary dismissal under cl.10, and that clause was invoked 

to support a cbim for refund of expenses. On this approach it may be arguable that the 

appellant is not liable for those because they can only be claimed on dismiss::ti for 

misconduct. 

For the appellant Mr Raza submitted that the provisions of the Public 

Service Commisston (Constitution) Regulations 1990 were incorporated under cl.2(l)(e) 

of the contract, and that the Comrnision had not complied with the procedural safeguards 

. 
in Rcg.40 in the way it dealt with the complaints it received about the appellant. The 

termination of his employment vvas clearly based on those cornplaints, having regard to 

the statement in the first paragraph of the letter quoted above. Hmvever, this Court in 

Kornvul;p:11la pointed out that Reg.26 (c) of those Regulations expressly provides that 

where an officer is employed on contract, his employment is to be terminated in 
;:·: 

accord;mcc \Vith its terms. Far from incorporating those Regulations, cl.2(1 )(c) of the 

conlrnct specifically excludes those that are varied by the terms of the agreement. Cb uses 

8(b) and 10 of the contract constitute such a variation, the former giving an unfettered 

right to terminate on payment of one month's salar;, while cl.10 entitles the Comrnission 

to summarily disrniss for misconduct or breach if satisfied thereof after reasonable 

enquiries. Accordingly, none of the provisions relating to the Fiji Public Service 

provides any public law "underpinning" of the contrnct to give the appellant a remedy 

in that field. 

.The further submission that the complaints should have been referred to 

the MedicaI;Couiicil under the Medicai and Dental Practitioners Act (Cap.255) takes 
., • • • ' "1 •,,· i; ; ' 

~atters no furih~rJor the appellant. There is nothing in the contract expressed or implted 
::•i ; 
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requiring such a course as a pre-requisite for termination or dismissal. Nor can a plea 

b,ised on a failure to accord natural justice by giving the appellant the opportunity to 

answer the cornpbints succeed, in view of the urifettered power to terminate given in 

cl.SC)), or of the right of dismissal for misconduct after "reasonable enquiries" in cl.1O. 

Such a failure might be relevant, however, in determining whether any enquiries made 

under cl. l O were reasonable, but only in private law proceedings. Nevertheless, in some 

circumstances it might have a bearing on the question of good faith discussed below. 

We agree with Pain J. 's conclusion that the Appellant's only hope of· 

succeeding in judicial review proceedings is on thirnarrow ground that the Commission 

was not acting in good faith and in the public interest when it decided to exercise its 

discretion to invoke the termination clauses in the contract, and the appeal is advanced on 

tl,al basis, as set out in the third ground of appeal quoted at p.2 above. Essentially the 
;~1 

appellant relics on [\VO matters - namely, the Commission's reliance on false allegations 

aml reports inducing the tennination of his employment; and breach of natur,11 justice in 

not giving him the opportunity to answer them. 

As to the first of those matters, he claims that the Commission was 

inlluenced by the false and biassed reports of the Medical Superintendent of Labasa 

Hospital. There were copies of two from him to the Permanent Secretary of Health elated 

2 March 1995 and 20 November 1998 annexed to the respondent's affidavit of 10 July 

1096. They set out the appellant's background and refer to wide rnnging complaints and 

· criticisms by staff a~out his professional incompetence and poor case management, the 

; second one coricludi'ng vvith a recommendation that his employment be terminated as 
' 

. early as possibl~. :\~ his affidavits the appellant gave explanations of !~is conduct and 
' , ' ~ 

' 
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criticised other comments in the repdrts. 

The second matter i-...::licc.! 011 - bt-cad! of naturnl justice - consists or' 

a!iGg:! 1;0:,s by the appel\ant that he did not receive details of the cornpbints until after he 

had commenced his jucicial review prncceclings, and he denied statements in the rvtcdica! 

Superinl>.:ndcnt's repo:ts that he had been warned and counselled about those on many 

occas,•.)!1S. 

rv'fr Raz::i pointed out that the appellants\ wife (a medical practitioner also 

employee! by the Comr.1ission) brought successful jucli~ial review proceedings against it 

:u·isi11g out her disrniss:1i al the same time. However, the facts in th:it case were markedly 

di ffet·cr;t and it can afTo,·cl no precedent ct· other guidance to the way this application 

ln an application for leave to appeal and to apply for judicial review the 

Court is not concerned to c!ctcrmit1c the merits, but it must be s:1tisficcl that if the facls 

disclosed in t!ic material before it ,1rc established, the applicant would have an a:-gu:ihlc 

case for !he remedy sought. 

Despite the careful analysis made by Pain./. and counsel's submission::; on 

bchal!' of the Commission, we consider that the appellant could make out an arguable 

case that tl1e Commission was not acting in good faith in a full hearing of his allegations 

about error and bias. by the hospital authorities, and in the light of its failure to hear his 

explanations, or to ma~e inde;pendent enquiries into the complaints against him. 
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Accordingly we have concluded that leave to appeal should be granted and 

th:1t the appeal should be allowed, with the consequence that the appellant will have !cave 

to apply for judicial review. 

Result: l. Leave to appeal granted, and appeal allowed. 

S.aiiritors: 

2. The decision of the High Court of 6 May 1997 

"is set aside and the appellant is given leave to 

apply for Judicial Review. 

I'.' 

3. The decision of Thompson J. of 7 r,fay 1998 

is set aside. 

4. Appellant to have the sum of$ l ,OOCGfot· costs 

together with disbursements to be fixed by the 

Registrar if the parties c~mnot agree. 

/2,e,:i. /?, 
. / p~ ( t:((!C,(/ 

........................................ 1. ... 
Sir Maurice Caseyr' 

Presiding_J_udgf 
/7 ./ 

( /?// 
vJ/,,~ ttL ,,,~..., ,__.,. ,/ \ 

/ I 
Sir Mad h".~1pi 

.Justice of Appi:al 

lVIessrs. Raza & Associates, Suva for the Appellant 
Office of the Attorney-General Chambers, Suva for the Respondent 
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