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DISSENTING JUDGMENT OF SIR MARI KAPI

The circumstances which led to these two appeals are not in dispute and
they are fully set out in the majority opinion. The question of law for determination by
this Court concerns the proper construction of s 102 (b) of the Income Tax Act (Cap.

201) (“the Act”).

It is necessary to examine the whole provision and determine what it provides. The

introductory words of the provision begins with the words:
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' “The tax chargeable in respect of income derived
outside Fiji by a resident shall be abated or
exempied...”

This-means that where a resident is liable to pay tax in Fiji in respect of

income derived in another country, that tax shall be “abated” or “exempted”.

The circumstances and the extent to which t_h@s tax shall be “abated” or

“exempted” is set out in more detail in s. 102 (a) and (b). These sub-sections provide further

clue to the meaning and effect to be given to the whole section.

Section 102 sets out two situations where this tax may be “abated” or

- “exempted”. The first is where income is derived from a country with whom arrangements
have been made regarding relief from double taxation (s 102 (2)) and secondly where income
is derived from a country with whom arrangements have not been made regarding relief from

double taxation (s 102 (b). The words ‘abated” and “exempted’” must be interpreted within

the context of s 102 (a) and (b). I will come back to this task later.

1t is necessary to identify the nature of the relief in the two situations set out
in s 102. In respect of s 102 (a), the nature of the relief “shall be given in accordance with
that arrangement” What these arrangements are is a matter entirely within the discretion of

the Government of Fiji and the other country concerned..
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. In respect of s 102 (b), the nature of the relief is expressed “such income shall
be exempt from tax to the extent that it is chargeable with income tax in that other country”.
That is to say, such income “shall be exempted from tax” ,ﬁx} Fiji. That is the plain meaning
of the words used in s 102 (b). No Court can depar; from the plain meaning of the words
used unless such meaning may result in some injustice or absurdity (see Ex parte Rashleigh
(1875) 2 Ch. D. 9 at page 13 per James L. J.) It has not been suggestgd that the relief granted ’.

in s 102 (b) may result in some injustice or absurdity. That is a relief given by the Act itself.
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It is clear that the nature of relief in each situation is different. If there is an

arrangement as in s 102 (a), the tax chargeable in Fiji shall be “abated”. That means the tax
to be paid in Fiji would be reduced or credit given in accordance with the arrangement. The
word “abat ” as interpreted can have no application to s 102 (b) which provides exemption

. from tax.

The word “exempted” is used in the introductory part of s 102 and “exempt”
is used in s 102 (b). These words must be given a consistent interptetation. It has been
suggested that “exempted” used in the introductory part of the provision provides that “tax
is exempted” whereas “exempt” used in s 102 (b) provides “income shall be exempt”. Where
tax is “exempted”, it means tax will not be paid. Where income is exempted from tax, no tax

will be paid on that income. The practical result is the same, namely, no tax is paid in Fiji.
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I do not find any conflict in the meaning to be given to “exempted” in the introductory part
and “exempt” in s 102 (b). The meaning attributed to “exempted” or “exempt” cannot be

applied to 5 102 (a) where relief is provided for by way of deduction of tax.

The practical effect of the interpr@téfié;x I h@e given is simply to construe the
provision in a way so that the word “abated” is read with reference to s 102 (a) and the word
“exempted” is read with reference to s 102 (b). The provision in its present form appears to
apply the words “abated” and “exempted” to both s 102 (a) and (b). This is bad drafting.
For tl/le reasons I have given s.102 should be interpreted in the manner I have suggested. It
is permissible to contrue a provision in this manner to give effect to ~ﬂ’u: intention of
Parliament (see authorities referred to in Maxwell on The Interpretation of Statutes

- (Eleventh Ed.) at page 221).

Section 102 clearly deals with both types of relief. One allows for some

‘ ’“::;’éduction and the other allows for full exemption. Parliament in its wisdom is entitled to
- grant different relief in both situations. There is no justification for the view that the relief
ins iOZ (a) should have effect to the exclusion of relief given by s 102 (b) or vice versa. If
‘the intention of the Parliament were to give effect to one type of relief only it would have
said so clearly. The point is the Parliament has provided for both. To give effect to s 102 (a)

to the exclusion of s 102 (b) is to render the words used in s 102 (b) to have no meaning and

of no effect. That would have the practical effect of repealing s 102 (b). That is tantamount

to legislating in the guise of statutory construction.
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In the present case, Fiji had no arrangement with Australia regarding relief

from double taxation. Therefore, the appellants’ income that was taxed in Australia is

* exempted from tax in Fiji.

In the result I would allow the appeal With costs to the appellants.
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