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JUDGMENT OF THE COURT

These two appeals are against stay orders made by Townsley J in the High Court at Suva.
The first (No. 17/96) is in respect of'a‘trial which was due to be held in the Magistrates Court. In
t the appellant faced a count of fraudulent conversion under 5.279(1)(c)(ii) of the Penal Code

Cap.17). On 31 October 1996 the Chief Magistrate refused a request by the prosecutor for trial

Electable Offences Decree. He ordered it to proceed in the Magistrates Court on 28 November.

 The Director of Public Prosecutions filed a petition of appeal to the High Court against that

n the High Court. This is provided for in 5.220 of the Criminal Procedure Code and s.4 of the
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refusal on | November 1996 and on 27 November applied urgently tor a stay of the trial ang t‘u’é
was granted by Townsley J- It effectively stays the Magistrates Court proceeding pending rhé

outcome of an appeal in another case invoiving different parties and said to involve 5.220, Tp,,

appealhas not vet been heard.

The second appeal (No. 1:97) is against the order of Townsleyv J staying an order made b,

His Worship Mr. Salesi Temo on 29 November for the return of the appellant’s passport. It hag

u

been surrendered previously as a condition of the bail granted to him earlier The Director filed 5

petition of appeal dated ‘December acamst that order and applied ex parte for the stav on?

November. The stay was szranted then arid confirmed on 5 December after a heaﬁno inter partes.

Meanwhile the appellant had moved on 2 December for dissolution of the stay order and for the

return of his passport, but ‘these applications were dismissed by Townsley J onS embqr_;aklso.
To complete the narrative, on 2 December 1996 the appellant had filed in this Court the
first of the presém notices of appeal (No. 17/96) against Townsley J’s order staying the‘“hejlaﬁn"g n"
the Magistrates Court. -On 9 December he followed it with a motion for an order re]easing his
pas§port but this was dismissed by Thompson JA sitting as a single Judge of this Court on 14 -
February 1997, holding that there was no jurisdiction to entertain 1t He added that the applicant -
was not precluded from presenting further argument to the Full Court at the hearing of an appeal.
The latter then applied for an extension of time to appeal against Townsley J’s order of 3
December staying the return of his passport. He also sought a stay of that order by His Lordship.
On 28 February this Court granted leave to appeal out of time (now brought as No.1 of 1997),
but refused the stay application. It directed that the appeals be heard oh 27 May.

Following this Court’s decision in Southwick v The State (No 20/1996, 14 February
1997 coram Barker, Thompson and Dillon JJA), the appellant unsuccessfully moved the High
~Court for orders seeking to reverse Townsley J ’s earlier decision of of S December. His Lordship

refused this application in a judgment delivered on 12 March 1997
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The foregoing is only a brief summary -of the confusing and sometimes inaccurate
roceedings giving rise to these appeals. Scme reievant information surtacad for the first time
ecords at the time he gave his decision of 5 December 1996, necessitating a diiferent approach in
he one he delivered on 12 March 1997 With respect to him. however. we must exprass our
oncern about the extravagant language he sometimes used to criticise wnat he saw as railings bv

he Magistrates concerned and counsel
‘he Bail Stay Appeal (No 1/97)

tate’s mc))tion,k the order made by His Worship Mr.-Salesi Temo for the return of the appellent’s
assport when renewmo his bail. It is brought to this Court under s 22 of the Court of Appeal Act
5 eahnc with appeals from the Hl,h Court in its appellate criminal _]LlI'lSdlCthH Subsection 1 states
i‘that any party to an ‘appeal from a Magistrates Court to the High court may appeal against that
Court’ s decision to this Court on any ground mvolvmo a question of law only. The grounds of

appeal are essentially (i) that the State’s appllcanon was not properly before Townsley J so that

jurisdiction under the Criminal Procedure Code in enhancing the Appellant’s bail condition; and

(i1i) that he erred in holding he had inherent jurisdiction to do so.

In his first decision of 5.12.96 Townsley J rejected submissions based on these grounds,
holding that the bail matter was inci;ienta.l to the State’s appeal No 17/96 against the Chief
Magistrate’s refusal of a High Court trial and was correctly brought by Notice of Motion in that
k ‘appeal; and that the High Court had a genéral supervisory jurisdiction over what was done in the

Magistrates Courts. He concluded that there was a real risk of the appellant absconding to

“decision about bail, which was intended to ensure the accused’s attendance at the preliminary
eénquiry or trial of the charge against him, has any bearing on the State’s appeal against the Chief

Magistrate’s order for trial in that Court. However, this point is no longer of any moment

only at the hearing before us. and Townsley J's compiaints were justified about the absence of

* To recapitulate, this appeal No 1/97 is against the decisions of Townsley J staying, on the

he had no power to entertain it, and therefore his stay order was a nullity; (ii) that he exceeded his

Australia and made the stay order requested. With respect, we cannot see how the Magistrate’s -

LI
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following Mr. Wilkinson's disclosure during the hearing in this Court that a petition of appeg]
against the release of the appellant’s passport had been presented to the Magistrates Courr .\b
noted above, it was dated 2.12.96. He expiained that it was not’ included in the record because
had not been released by that Court and for the same reason was not served on the presen
appellant’s counsel, to whom its existence came as.much of a surprise as it was 1o this Court 1 is

plain that Townsley J was unaware of it when delivering his two decisions.

This failure by the Magistrate to send the petition of appeal and record “forthwith™ to the

ngh Court (as required by s 312 of the Code), and the even longer deIav in forwardmo the

petmon and record in the other appeal (\fo 17/96), pomt to severe administrative shortcommqs i
that Court wh1ch we trust wﬂl be promptly recuﬁed “As Townsley J made clear in his decxslons :
he was senously misled by thezr absence -and in this Court it was a cause of confhsxon and delay.
We would also recommend that when a ‘petition of appeal is filed there should be routmé
notification by the appellant to the other party, even tﬁough there is no oingatioh under the Code

for a copy to be served. - -

In his second decision of 12.3.97 His Lordship dismissed the appellant’s “application to -

revisit his stay orders in the light of this Court’s judgment in Southwick v The State. The
appellant in that case had been charged with offences involving dishonesty and cormotion and had -
been granted bail by the Chief Magistrate, who refused a request by the prosecutor for a condition
that he surrender his passport. By Notice of Motion to the High Court the Director sought an
order revoking the Chief Magistrate’s order refusing that request, and an order that the accused |
surrender his passport to the High Court. That motion was granted by Townsley J. No petition of E

appeal had been presented against the Magistrate’s decision, but he held that the High Court had

an inherent jurisdiction in bail matters.

Mr. Southwick appealed and the only ground dealt with in this Court’s judgment of 14
February was the claim (substantially repeated in the present appeal) that the Director’s

application was not properly before His Lordship so that he had no power to entertain it and his
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orders were therefore nullities. This Court took the view that the Director’s application was
essenfiaﬂy one seeking a variation of°'the Magistrate’s bail order bv adding to its conditions the
surrender of the appellant’s passport, but this was contrary to s 108(3) of the Code permitting the
f—hgh Court to direct only that a person be admitted to bail. or that the bail required bv a
y[égistrates Court or police officer be reduced. Accordingly. s108i3) could not be relied orn to

ustify the revocation order made by Townsleyv J.

We are satisfied that his present order staying His Worship Mr. Temo’s order for the

hey do justice”. However, in Southwick’s case this Court accepted ,t»he ,’_statlement inRv
pilsbury [1898] 2 QB 615 that the High Court’s inherent jurisdiction at common law in bail
cases was circumscribed by a reluctance to interfere with 2 Magistrate’s reﬁxsal of bail where a
‘perSon was charged with a misdemeanour, as would be the case here; indeed, it was doubted

- whether a jurisdiction to do so existed at all on remand before commuittal.

In his second decision Townsley J acknowledged that, following Seuthwick, he could no
longer rely on s108(3) or on the Court’s inherent jurisdiction to. justify his stay order, but he
kthouszht it a case for the exercise of the Court’s review jurisdiction under ss 323 and 325 of the
| Code, even though this ground had apparently not been put forward by the State. As pointed out
in Southwick, neither these provision nor s 114 of the Constitution give power to change an
order of the Magistrates Court on the merits, but Townsley J had regard to an affidavit of William
Wylie Clarke of the Director’s office and concluded that in ordering the return of the appellant’s
passport the Magistrate revealed “gross partiality and bias”, waﬁanting the Court’s interference
under these lsections. The affidavit recorded in a series of brief notes - His Worship’s remarks

when giving his decision. Some may be regarded as unfortunate if taken in isolation, but when

eturn of the appellant’s passport is also m eﬂ'ecr a varlanon of the appellant s bail by mcreasmgﬂ .

stay Accordingly, s108(3). cannot be rehed on in thlS case either, to Jusnfy Townsley T’s order Injg';
hus ﬁrst decision of 5. 17 96 he by-passed a subnuss1on based on s108(3) by resortmg t0 what hef L

errned the High Court’s “general supemsory jurisdiction aver the Maglstrates courts ‘to see that;‘

Zlo

S condmons notwnhstandmg that the retentlon of’ that document was secured by the dewce of a: L
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read as a whole they are capable of being fairly understood as expressing a concern that the '
accused, deemed under the Constitution to be innocent until proved guilty. would be separateq
from his wife and family in Australia if his passport were surrendered: and a belief that, a5,
solicitor. he could be expected to act responsibly and answer his bail. The decision 0 return hi
passport seems surprising in the circumstances, but it is open to the view thart it was one mad

the merits within the Magistrate’s jurisdiction.

.There is a petition of appeal to the High Court in the present case, and if it was properiy
brought, it is accepted that there was an mherent _]UI‘ISdlCUOﬂ in that Court to grant a stay pending

Ats deterrmnatron Although there w : no petmon in Southwrck’s case, thrs Court accepted (m a

passage whmh rnust be regarded as: oblter) that an appeal to the High Court under s 308(1) of the
Code could be brouaht against only a ﬁnal order of the Magistrates Court. That section states

-(1)Save as hereihafter provrded ‘any person ‘who is dissatisfied wrth any Judgment
sentence or order of a magistrates’ court in any criminal cause or matter to which
~ he is a party may appeal to the Supreme Court against such judgment, sentence or
order: Provided that no ‘appeal shall lie against an order of acquittal except by, or - -
" with the sanction in writing of] the Director of Public Prosecutions. = :
It approved the view of Mills-Owen CJ in Asgar Ali v R (1964) 10 FLR 235 that “order” had to

be read eijusdem generis with “judgment” and “sentence™ i.e. a final order in the nature of the
determination of the case. However, Townsley J drew attention to an earlier decision of this
Court (Tuiqaga v R (CA 2/86; 21.3.86)) in which a contrary view to that expressed in .
Southwick had been taken - namely, that “order” in s 308(1) meant anv order in a criminal cause
or matter. That case involved an application under s224 of the code to transfer a trial to the then
Supreme Court, and‘had obviously not been cited to this Court in Southwick, or to Thompson JA

when dealing with the present matter as a single Judge of this Court.

“We were informed by Mr. Wilkinson that Southwick is now under a'ppea'l to the Supreme
~ Court. He submitted that it is not appropriate for us to revisit Tuiqaqa in the light of the h
 omments made in that later judgment. NeVertheless, if we are persuaded that Tuiqaga was
wrongly decided, we see it as our duty to resolve the matter now, rather than perpetuate a

mistaken statement of the law for appeals of this nature.

o
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In support of the views expressed in Southwick. Mr McCoyv referred 1o the pracrical
ifficulties in accepting that any order made in the course of a Magistrates Court trial. no marter
ow trivial. can be the subject of an appeal. He emphasised the desirabilitv of securing the speedy

isposal of business in those Courts, leaving disputed marters arising during trial for decision on

ppeal after the finai determination of the case. This is consistent with the approach taken by
ppellate Courts in other jurisdictions and he cited a number of cases inciuding Atkinson v U 8
Government [I971]AC 197, Streames v Copping [1983] TQB 920 and others usefuily
ummarised in a Hong Kong Court of Appeal decision R v Yeung Wai Hung [1990] 2 HKC 86.

They express a firm consensus m respect ot prowsrons >1m11ar to those in ‘the C ode that It could

‘4/91 5/9/91); ‘ . 7
‘Interlocutory appeals in criminal proceedmos are inappropriate and ought not ‘to. be.
-encouraged because of their distuptive and procrastinating effect-on criminal trials. Indeed

process”

Tuigaga was an exceptional case, in which a Senior Magistrate who had shared chambers
wrth the Magistrate pre51dmCr at the appellant’s trial on.a charge of robbery was to be called as a
defence witness. When the prosecutor discovered this, he asked the Magistrate to exercise his
poWer under s 224 to order that the trial proceed in the High Court, but the latter refused
peremptorily. The Chief Justice allowed an appeal against that refusal and on appeal te this Court
the question ofA his jurisdiction to hear that appeal under s 308 was raised, on the basis that the
Magistrate’s decision was not a final one. This Court saw no assistance in Asgar Ali withour any
discussion of its reasoning, and referred to a New Zealand Court of Appeal decision Police v S
(I977) NZLR 1 to the effect that an appeal provision in respect of orders made in the Magistrates
Court should be givenva liberal interpretation “so far as is reasonably possible” because it confers
rights on individual citizens in criminal proceedings. However, that decision appears to be only of

marginal relevance in deciding whether an order under s308(1) is meant to be final, it was

ot have been the mtentron to perrmt appeals from decrsrons of the Mamstrates Court urml atterf” '
etermmatlon of the case. Comments in reported cases of the qu Hrch Court since Turqaqa also
ghlight the problems of allowmq appeals from matters arlsmg in the course of trial. We refer ‘m’ :

articular to the followmo cnt1crsm by Tuivaga CJ in Mohammed Khalil v The State (Cnm Appv_ o

mterIOeutorv appeals in criminal trials must be regarded as inimical to the cnmmal :

27



concerned with the question of whether an order refusing name suppression was one made “op
the determination” by a Magistrates Court of an information or complaint. The Court in Tuigaqa
also saw confirmation of the fact that an order is also a decision in the requirement of s 310(1
that a'petition of appeal from the decision be presented within 28 days. The significance’of this
point escapes us. The use of “decision” in that section seems simply a convenient way of referring“
10.the “judgment, sentence or order” against which the appeal lies. bur says nothing abour the

nature of the order itself.

With respect we find the reasomng in Tuxqaqa less than convmcmsz and feel that if the‘;

Churt had recadzed the beneﬁtot‘ the authontxes‘Mr.'

IcCov placed before us, 1ts concIuSton on,
thls pomt would have been dlﬂ'erent The e*cpenence reﬂected m the comments of High Court
Judges since then supports the desu'ablhty of rev151t1ng 1t and acceptmg that an appeal to that"
Court ‘in ‘criminal ‘matters can only be' taken agamst a ﬁnal ‘order or deterrmnatlon of ‘the
Magistrates Court. The remedy of Jud1c1al review will continue to be available when warrgnted by

exceptional circumstances.

In Asgar Ali Mills-Owen CJ was faced with a decision by a previous Chief Justice (Isad
Aliv R (1958) 6 FLR 1) holding that an order refusing bail was final, “not one metely collateral
to substantive proceedings” so that an appeal lay by an accused or convicted person to the then:
Supreme Court. The problem was to reconcile this with that Court’s concurrent original -
jurisdiction to entertain a bail kapplicvation. Mills-Owen CJ observed at p328 that
“In the absence of express proﬁsion in my view, it would be difficult to justify a
conclusion which resulted in the finding of both a concurrent and an appellate Junsdlctton
in the same cause or matter”
and he expanded on the practical difficulties, leading him to conclude that no right of appeal exists
from a refusal of bail to a convicted person pending appeal, or to one pending trial. In each case
~. that person has what His Lordship regarded as the more eﬂ'ecttve recourse to the High Court S
onszmal jurisdiction under the Code. It is that right which leads us to the view that, so far as an

applicant is concerned, a bail order made in the Magistrates Court is not final and is accordingly -
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ot appealable. Though this was not expressly stated in his judgment, it may be inferred from His

ordship’s discussion of finality in relation to “order” in the then equivalent of s 308(1).

appeal- at all to the High Court against an order granting bail. Section 108(1) of the Code
provides that where a person arrested appears before a court and is prepared at any stage of the
proceedings to give bail. he or she may be admitted 10 bail subject to such conditions and

limitations as the court may see fit to impose. That is what happened with the appellant in the

by.a magxstrates court ‘or police officer be reduced.’

eoarded as a final one insofar as he or she i 13 concemed

grantingbaxl, although this must be regarded as obiter since he was dealing with an apphcatlon for
bail pending appeal by a convicted person. (The Court in Southwick mistakenly described it as a
rosecutor’s bail application.) The question of whether prosecutors had a right of appeal against

0 right of appeal generally under s308(1). The question is one which may be capable of argument
n the High Court at the hearing of the present apbeal and the parties should be given the
pportumtv to do so. Nevertheless it might not be out of place for us to make some observations

n the toprc

Before the enactment of special bail appeal proﬁsions in‘ England oolminating in the Bail
Act of 1993, the intervention of the High Court was sought originally by application for a writ of
abeas Corpus on behalf of an accused who had been refused bail, and more recently for the issue

fa summons to the Magistrate or Justices refusing bail, to show cause why it should not be

The fundamental question in the present appeal is whether the prosecution has anv right of

"\otmthstandmg anything contained in subsection (1), the Supreme [Hrsm] Court.
may in any case direct that any person be admmed‘to:ball or that the ba11 reqmred“ e

This indicates a limited concurrent Junsdlctlon in the ngh Court m practlce in favour of the
ccused, to review a Magistratg’s bail order. Because a prosecutor has no. eﬁ'ecnve recourse to S

this jurlsdlctlon of the High Court (in contrast to' the accused’s ablhtv) a barl order may be'

Mills-Owen CJ was satisfied that a prosecutor has no right of appeal from an order.

bail order was not argued before us, although Mr. McCoy abandoned a submission that they had

L7
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granted. There was never any suggestion of the prosecutor having the ability to challenge a da ma
order by way of appeal or otherwise, and there is nothing in the earlier editions of Archbold tg
indicate that such a right ever existed until it was granted subject to the conditions laid down in
the legislation referred to above. The former English practice was followed in New Zealand (ses
R v Vincent [1950] NZLR 633) until it in turn gave statutory authority to prosecutors to appeaj
This suggests that bail matters have always been regarded as being in a separate category in the
nature of ministerial decisions by the Justices or Magistrates Court, with the proseﬂutor naving 3 we
right to_be heard, but not to challenge the decisions which must. however, be made judiciallv On

this approach, s a08(1) would have to be understood as e*cciuchn prosecutor’s from having a nsznt

,.o?appeal against baﬂ orders : , s 5B R
At P 9 of tts Judgment ‘m’_ Southwrck th15 Court c1ted w1th appro»al the followrna

’ statement by Mrlls—Owens Clin Asgar Ah at P 739

“Clearly, a nght in’ the prosecutxon to appeal against the grant of ba11 ‘would be a
most unusual provision; one for which, in my view, express provision 1n no
uncertain terms would be souoht : i
M

and this Court coriéluded its judgment with this comment at p 9 - )
, th

“In many other countries, including England and New Zealand, a need has been
seen for the High Court to have power to set aside or vary bail granted by a
subordinate court and for appeal rights to be granted to both prosecution and -
accused persons in bail matters. If that need is.considered to exist in Fiji, there are,
therefore, many precedents for the draftsman to utilise.”

re

STt plau:n from these extracts that this Court considered then (although obiter) that
prosecutors had no right of appeal in bail matters and that the High Court had no general power re
to set aside or vary bail granted in the Magistrates Court. The Court - presumably the one that re
granted bail - has power under sl12 to require new sureties if those accepted proved to be f
insufficient. There must also be an inherent jurisdiction to revoke bail should there be a material
change of circumstances, or a failure to comply with any conditions imposed. R v Hill [1967]
~ VR 556 affords anexé.rhple of a court revoking bail where the accused went on a crime spree
after it had been granted. None of these considerations applies to the present case. Even if s

308(1) could be construed as granting a prdsecutor a right of appeal to the High Court in bail
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matters, it may have to be read as subject 1o the limitations impqsed on that Court by s 108(3).

In this appeal we are faced with a stay order made 10 preserve the current position with
;egard.to the appellant’s passport. At the time that order was made by Townsley J he was. as
noted earlier in this judgment, unaware that a petition of appeal dated 2 December 1996 had been
filed by the prosecurtor in respect of the bail variation. However, it is plain one had been filed sc
ve are procesding on the basis that we are dealing with a stay order preserving the position unti

hat - appeal s dealt with by the High Court. In passing we record our sympathy with the

Mr Temo’s bail decision, in theTight of Townsley I's cnttcxsrn when referrmo to ss 373 and 325 of
the Code
Accordingly we are satisfied that the stay order made in respect of appeal No 1’97 should

remain until the further order of the quh Court and that appeal is dismissed.

The Trial Order Stay Appeal (No 17/96)

This appeal is against. the stay order made by Townsley J of the Chief Magistrate’s order
refusing the prosecutor’s request that the appellant’s trial take place in the High Court. The
relevant provisions are s 220 of the Code and s 4 of the Electable Offences Decree 1988. The

former reads:

the magistrate that the case is one which ought to be tried by the Supreme [High]
Court or if before the commencement of the trial an application in that behalf is
made by a public prosecutor that it shall be so tried, the magistrate shall not
proceed with the trial but in lieu thereof he shall hold a preliminary inquiry in
accordance with the provisions hereinafter contained, and in such case the
provisions of section 235 shall not apply.

trustranon of -\ppellant s counsel when, durmg the’ course of the hearm he ‘wzis‘"iriformed for

he first time (as mdeed were':we as noted earher) of the e'ﬂstence of that petmon of appeal It
as called 28 May and adjoumed by the Chief Justlce untrl the outcome of the hearmg m thxs
Court. Whether the prosecutor has a right of appeal agamst a baﬂ order mav bek arguable m the v,
Hrgh Court and we think the parties should have the opportumty to test 1t there HlS Lorvdshrp".'

may also wish to exercise whatever review pewers are available to him in respect of His Worshrp :

If before or during the course of a trial before a magistrates’ court it appears to
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Section 4 of the Decreé states:

Notwithstanding the provisions of the preceding section the Director of Public
Prosecutions or any counsel instructed by him may request the Magistrates” Cour

“before which an accused person is charged with a non-electable offence to procesd
in the case by way of committal for trial before the High court and in any such case

the presiding magistrate shall deal with the offence as if it is an electable offence
under this Decree:

Provided that no request shall be granted under this section except where it

appears that the non-electable offence is hkelv to raise aenous ‘or difficult i issues ot .

s law or fact or both ‘

The Director’s petmon of appea] ﬁled on. 1 \lovember 1996 recrted that when the accused

was charoed and pleaded not gurlty in, the Maglstrates Court on 21 October the prosecutxon o

applied for ngh Court trial under s 4 of the Electable Oﬁ"ences Decree, -but the request ‘was
refused by the leamed Chxef Mavrstrate That petltron was. not before the ngh Court when

Townsley J heard the Drrector s apphcatron for a stay, and he was under the impression that”fthe
prosecutor’s request had been made under s '720 of the Code, as recited in the \/[onon'and
supporting affidavit f'or stay, which he granted on 28 November. On that basis the obhoanon on
the Chief Magistrate to proceed with a prelumnary enquiry in lieu of a trial was absolute and His
Lordship’s stay order was fully justified, if there was jurisdiction in the High Court to entertain
the Director’s appeal. |

Following thls Court’s decision in Southwick, the appellant asked Townsley J ro revisit
his earlier decision on this point as well as on the passport matter dealt with above, on the ground
that the order made in the Magistrates Court was not a final one and accordingly not appealable.
In his decision of 12 March rejecting the appellant s application to review his stay uec151ons His
“~. Lordship relied on Tuigaga v R (above) as conferring jurisdiction on the High C ourt for the
Director’s appeal (We have concluded earlier in this judgment that an uappeal lies to the High
Court only against final orders, and refused to follow Tuiqaqa). He then learned for the first time

that the prosecutor’s request was said to be based on s4 of the Electable Offences Decree, the

_
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ounds in the Director’s petition of appeal being that the learned Chief Magistrate had erred in
ding that there were no matters of seriousness or complexity warranting a High Court trial. and
finding the need for an expeditious trial was a ground for refusing the application. Townsley J
as fully justified in his complaint that he had been misled earlier by the absence of this record

om the Magistrates Court and the lack of information by counsei.

The appellant advanced a number of grounds in support ot the appeal to this court against
His Lordship’s decision granting the stay, but the only one of any merit was tha‘t based on error of

aw, eﬁ‘ectwelv a claim that he had no. Junsdxctlon to do so since there was no vahd appeal to the

staken in its reference to only s 4 of the Decree it should also have cited s 2 0 of the Code as

I, as a basis for the prosecutor’s request for a Hrgh Court trial. He stated that an a.mended

as called on 28 May and also adjourned pending the outcome of this present appeal. Thrs is
opeﬁﬂly the last of the unexpected revelations in the convoluted course these two matters have

aken throuch the Courts.

According to Mr. Wilkinson, the application to the Chief Magistrate had been rnade under
220, but defence counsel submitted that it should have been advanced under s 4 of the Decree,
in which case His Worship had a discretion under the proviso to transfer the trial. We called for
the Magistrates Court record which confirms Mr. Wilkinson’s account of the way the matter was

argued, and indicates that in reply to defence counsel’s submissions he maintained that the trial

pplication the learned Chief Magistrate described it as having been made under both s 220 and

e Ele‘ctable Offences Decree.

If the prosecutor’s application had been solely under s 220, the learned Chief Magistrate
ad no option and the trial should have been transferred. We agree with Mr. McCoy that the

roper course in that event would have been an application for judicial review to compel this

gh Court. Dunno the heanng Mr lekmson informed us that the petition of appeal ‘was.‘ﬁim

setition to this effect had been filed and this was also before the Chief Justice when the matter

hould proceed in the High Court under s 4 as well. In his decision of 31 October refusing the ‘



14

action. On the other hand, an appeal would be the appropriate means of challenging an order
made in the exercise of the discretion under s 4 of the Decree, if it was final in the sense al
envisaged by the word “order” in s 308(1). In line with what we have said on this point in Appea

1797 above, there is a distinction to be drawn between orders made during the course of tra

which do not finally determine the case (and in respect of which there is no appeal); and those fi
which are made collaterally to the substantive proceedings. finallv determining their particular u
subject-matter. An order made under s 4 before trial would clearly come within the latter category 1
and is to be regarded as a final one capable of supporting an appeal. We might add that in the T
present case one matter callmsz tor resolutlon bv the Hz_h Court is the confus:On ev1dent in the f
documents about the basis of the p oS s applicat " i e : W
, | | i .
Once an appeal is vahdly before the Hwh Court the latter can exerc1se a vanety of f
powers, as contemplated in the followmg extract ﬁ'om the Judgment of Gnﬂiths CI in Ah Yrck \ c
Lehmer (1905) 2 CLR 593, 601 cited wrth approval in Southwxck it
, “When there is a general appeal from an inferior Court to-
another Court, the Court of Appeal can entertain any matter, .
however arising, which shows that the decision of the Court
appealed from is erroneous. The error may consist in a wrong
determination of a matter properly before the Court for its decision,
or it may consist in an assertion by that Court of a jurisdiction
‘which it does not possess, or it may consist in a refusal of the Court
to exercise a jurisdiction which it possesses. In all these cases the
Court of Appeal can exercise its appellate jurisdiction in order to
set the error right.”
This suggests a power in the High Court in its appellate jurisdiction to make an EE%
appropriate order in respect of s 220 notwithstanding the absence of judicial review proceedings,
if it decides that the prosecutor’s application should have been determined under that section.
For these reasons we are satisfied that the appeal to the High Court was validly brought - .
and that the order made by the learned Chief Magistrate can be appropriately dealt with under it. 4
It follows that the stay order made by Townsley J was justified, although it should have been
granted only until the further order of the High Court pending disposal of that ap'peal, and not
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ade dependent on the outcome of the appeal in the other case he raferred to. Subject :c that

[

amendment Appeal 17.96 is also dismissed.

Before departing from this marter we must express our concern at the state of the racords

E=3 -

fled in this Court. Not to put cc {ine a peint.on it. thev wer2 & shambles. it was Juns

7-1‘

unacceptable to expect the Registrar and his starf to-sort out the aimost unintelligible mass of
material in the numerous applications and affidavits piaced betore the er* Court in these tweo
matters, let alone to fill in the gaps caused by the absence of records which shouid have some
from the Magistrates Court. It clearlv called for a substantial input by coufisei, who prasumably
were familiar with what had taken place and could have assisted in compiling a record focussiﬁg
n relevancy, instead of which members of this Court spent many hours attempting to grasp the
eal questions in the cases. We hope the practice will be changed in future to ensure that what
omes to this Court is only what is needed to understand the issues, and is presented in an

ntelligible fashion.
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