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fiji High Court Rules, the latter ©peing defined therein as
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those costs ''necessary

justice or for enforcing or defending the party's rights.
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i1t was eguivalent to an award of

ascribed.in® its. Fiji eguivalent
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tonclusion that an award of costs on an indemni




ynderstocod inm Fiji as an award 1n terms of 062,r.26(1).

The second guestion in the appeal 1s whether Sccit J was
in awarding such cosis 1in this case. As Brightman LJ
in Bartlett v. Barclsvs Bank Trust Co Ltd (NO.2) [1%807 2

\

, §&; [1980] Ch
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15, 547:
" the usual rule (subject to well-
recognised exceptions) in the case of
fiduciary, contractual or tortious

wrongdoing is that the defendant pays
to the plaintiff only party and party
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he courts in hostile litigation to
give the successful party an indemniﬁy
against the expense to which he has:

been put and, therefore, to compensate

him for the loss.which he has inevitably
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The application for review was brought by the respondent
challenge his dismissal from the Fiji Pollice Force 1n which
Assistant Commissicner c¢i Pclics

£

Crime). He had besn charged with the offence o0f abuse of
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ice and was ‘convicted 1i1n the High Court on 12th July 1992

centenced to 9 months imprisonment, suspended for 1 vear,
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znce &and an appeal against sentence by the Director of
plic Prosecutions were dismissed on 12 August 1994. . on 6

eptember 1594 he commenced an appeal to the Supreme Court,

The charge against the respondent was laid on 11

arch 1992 and on 18 March he was interdicted bv the
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mission {i.e. Zforbidden to act as a o

idden to leave Fiji without permission; and placed on half

ay during the pericd of interdiction. This state cof affalrs

asted wuntil 2% January 19%2 when he was suspended without

After the dismissal of the appezls to this Court (but

from the Police Force with effect from 18 March 19¢1, A
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They requested that no further action be taken against

ourt
sjp until the final outcome of that Court's decision Thev
ollowed this up with & letter dated 28 September expressing

opinion that the Commission had acted prematurely and

sormally disciplinary proceedings ars to awalt the ocutcome of

criminal proceedings and any appeal therefrom; and Reg. 24

rrescribing the ©procedure to be adopted for disciplinary

action after criminal proceedings have been finally concluded.

solicitors invited the Commission to vacate the order of
ismissal and await the {final conclusion of the criminal
procesdings. Such a course, they added, woculd avoid the need

leview proceedings.
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Iin 2 brief reply of 10 Necvember 1894 the Commission

advised-that i1t had decided to uphold its decision_and that

he respondent remained dismissed. On 6 December hs applied
leave to commencs Judicial Review procesedings alleaging 2
ilure by the Commission tc comply with Regulations 23 and 24

¥

In dismissing him, and asking that 1ts decision be guashed.
Leave was granted and the procesdings wers heard by Scott
deliversd 2 Judgment cn 4 Aucust 1833 1in the respcndesnt's

avour, rejecting the Commission's submission that Reg. 23 did
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~r prevent disé&iplinary action before disposal o

o The Supreme

ourt Apveal; and holding that 1t had nct followed th
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rocedure laid down 1n Reg. 24, and was not entitled 1o

ismiss the respondent i1n the peremptory <fashicn i1t hzad

dovted. The Commission lodged &an appeal =t©c this Court

lowing the Supreme Court's dismissal 0of the

%
l -)
T
=2
[a %)
H
)]
%,
3
h
(@]
[

Scott J 1ssued a supplemenitary Jjudgmen

1
(e}
3
B

September 1995 awarding the indemnity costs which are the
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subject o©f tThe appezl. Ee adcoopted the conclusions of Sir

Robert Megarry- 1n EMI Records above, and accepted that such
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costs may be awarded only in
to counsel's submission that the respondent had besn dismissed

from the Police Force after sevesral vyears' suspsnsion, and
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-that the decision was adhered to by the Commission, even after.

gular way in which it
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lad been made He addsd some stricturss zboul the inadequats

Scale of party and partv costs, with 1ts resulting unialirness
3

éand even hardshlp to successful litigants, and in particular

o the respondent. Eowever, nelithsr «considerations of

lardship to the successful party ncer Ths over cptimism cI 2n




eyond party and party costs. But additional costs may be
11ed for 1f there has been reprehensible conduct by the

rty liable - see the examples discussed in Thomscn V. Swan

o

wnter and Wicham Richardscn Ltd [1954] 2 All ER 859 and

owen-Jones v. Bowen Jones [1986] 3 All ER 163.
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Wz are satisfied that there was . oppressive or
exatious conduct by the Commission. The decision to dismiss
the respondent was persisted in after advice that he was

appealing to the Supreme Court and in the face of his

Hy

solicitors’ reasonable exposition of the effect of the
Regulations. Ee had been suspended without pay for over 2
years befcre his unsuccesful appeal to this Court, znd we can
8 no sansible reason why that state of affairs could not
been allowed to continue until the Supreme éourt appeal
been determined. Furthermore, the Commissicn was warned

Judicial Review proceedings would be 1instituted, and

indeed this was clearlv the only course left open to the

rondent tc protect his position 1f 1ts decisicn was nct
cated, and the Commission must have been aware of this. He

A

effectivelv forced into the litigation by its unreasonable
ntransigence and in the event 1its actions were found to be

ed out.
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circumstances the Judge had adequate
award of ‘indemnity costs” and we are
tc maKke. We see
isagree with thils exercise of his discretion.
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Judge of Appeal
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