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JUDGMENT OF THE COURT 

The Director of Public Prosecc.,1tions appealed against a 

or Kepa Jin the High Court on a question of law 

to s.22(11 of the Court of Appeal Act. The quest ion 

whether the Magistrates' Court in ...-. ' • • l 

.t'.;, .J l nas jurisdi,ction 

to make a "Suppression Order". 

The appeal comes to this Court in unusual circumstances. 

Respondent pleaded guilty in the MagisLrates Court at Suva 

assaulting the complainant causing her actual bodLly harm. Cn 

May 1994 he was discharged without conviction under s.44 of 

Penal Code, subject to conditions that he pay SS0.00 cosLs 

that he not re-offend within 12 months. The learne 1i 

added: "I will in the int'c.'rC-cst of justi.c"" -sr:,nt name 

snppression on1:,- ano for public pol icy re,:1.sons". Th.is :,:as in 

response to re (~1 ue st 
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-
name and the details of the case, to which the 

raised no objection. 

that the sentence was manifestly lenient and that 

was no provision in law for making a suppression oraer. 

J refused to interfere with the c 1.) n d. i_ t i o n a l order 

·scharging the accused. He concluded, however, that while the 

Court had an inherent jurisdiction to order name 

it was not warranted in this case because it was not 

ecessary for the due administration of justice: accordingly he 

The Respondent has no further interest in 

he State's appeal and Mr. Fa (who acted for him in the courts 

elowl submitted that at best it was an academic exercise only, 

own situation was essentially that of amicus curiae to 

Court. 

An appellate court will not normally entertain a criminal 

appeal when the issues relating to conviction and sentence have 

already been fully resolved. However, Mr Mc~aughtan submitted 

that s . 2 2 ( 1 ) o f the Co u r t o f .c\ pp ea ]_ .\ ,..:; ·~ , a. l l () w i.. n g a pp e al s o n 

q 1.l es t ions o f l a 1, on l y , 0 nab .l e s t he S t at e t-J c: ha 11 e n g e t '.1 e H i g h 

Court Judge's view that magistrates have an inherent power to 

make suppression orders. We h av e o u r r e s e r ,,.. a t i o n s a o o 1 1 t u s j n g 

in th i s i,; a y , but t he appeal r· a. i s re: s d. n imp o r t 3. n t po i n t 

if it were a question of ]aw rese~ved by the Judge 

but r.n1.s -~s net to be 
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as a precedent for any other attempt under s. 22 ( 1) to 

decision on an academic question of law . 

.-\. s no t e d b Y K. e pa .J , s . 6 7 o f t he C r i m i n a .l P r o c e chi r e Co de 

the court to exclude the public O".' any person, but 

no general statutory power in Fiji to order suppression 

na.mes or of their publication. There . , .... ' ' . are spe~1rLc provisions 

different ,.'.;cts. For example s.12(1 of cne Juveniles Act 

prohibits publication of names or identifying 

~rticulars in respect of court proceedings involving juveniles. 

under 106(2) of the Hatrimonial Causes Act 

publication of the names of the parties and 

other details relating to proceedings under the 

There is also power under s.257 of the Criminal Procedure 

to restrict publication of committal proceedings. 

~r ~cNaughtan submitted that because Parliament had no~ seen 

to extend the prohibition to criminal proceedings when it 

have done so, the existence of a power to suppress 

should not be implied. However, this submission 

the StatP if in addition tc:, •31:ch statutory powers 

at common la~ an inherent jurisdiction to make 1uch 

The position was aptly summarised by ~aster Jacob in the 

folloh·ing passage from his lec·ture "The Inherent Jurisdiction of 

publisheri in Current Legal Problems 1970 at p.21 and 

approval b:-· the of in 'Tavlor 

General [1975] 2 NZLR 675:-
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" ...... the term 'inherent jurisdiction of 
the court' is not used in contradistinction 
to the jurisdiction conferred on the court 
by s~atute. The contrast is not between the 
common law jurisdiction of the court on the 
one hand and its statutory jurisdiction on 
the other, for the court may exercise .its 
inherent jurisdiction even in respect of 
matters which are regulated by statute or by 
rule of court, so long as it can do so 
without contravening any statutory 
provision.," 

'.vJa.gistrates' Courts are constituted by s.3(1) of the 

Act 1945 (Cap.14). Section 17 provides that:-

"In the exercise of their criminal 
jurisdiction magistrates shall have all the 
powers and jurisdiction conferred on them by 
the Criminal Procedure Code, this Act or any 
other law for the time being in force." 

"20. Every magistrate shall have power to 
issue writs of summons for the commencement 
of actions in a magistrates' court, to 
administer oaths and take solemn 
affirmations and declarations, to receive 
production of books and documents and to 
make such decrees and orders and issue such 
process and exercise such powers judicial 
and administrative in relation to the 
administration of justice, as shall from 
time to time be prescribed by any Act, or by 
rules of court, or, subject thereto, by any 
special order of the Chief Justice. n 

practice and procedure of the court is dealt with in s.~6 as 
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"46. The °jurisdiction vested in magistrates 
shall be exercised (so far as regards 
practice and procedure) in the manner 
provjded by this Act and the Criminal 
Procedure Code, or by such rules and orders 
of court as may be made pursuant to this Act 
and the Criminal Procedure Code, and in 
default thereof, in substantial conformity 
with the law and practice for the time being 
observed in England in the county courts and 
courts of summary jurisdiction." 

Section 22( 1) of the Supreme Court (now High Court) Act 1876 

that the common law in force in England on 2 

(the date when Fiji obtained a local legislature) 

in force in Fiji. This does not mean that the law 

in Fiji has become fossilised as at that date and that 

cannot take account of subsequent developments. They 

do so on the rationale that legally they do not make the common 

they simply explain and expound a deeper understanding of 

already exists. However, well before 1875 it was 

established that a court exercising judicial functions tias an 

inherent power at common law to regulate its own procedure - see 

(4th Ednl Vol 10 p.315 para 703, citing Ex parte Evans 

(18461 9 QB 279 and Collier v Hicks (1831 I 2 B & Ad 663. 

Section 101(2) of the Constitution provides that nc court 

shall be vested with jurisdiction save as is or may be conferred 

the Constitution or by any other la1,. Section 168 

continues in force all existing laws, which are to be construed 

in conformit:r with the Constitution. Accordingly s.22( 1 i of toe 

Court Act and ss.17, 20 and 46 of the Magistrates' Courts 

remain i.n force. The latter three 2ay nothing about 
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orders, and it is necessary to enquire into what 

herent juris~iction these courts may have in this respect, and 

limits on ir~ exercise. 

".Jurisdiction" is defined in the -l-th Edition of Halsbury at 

71:3 as It, 1 

i:ne authority which a court has to decide 

which are litigated befor~ it or ta take co~nisance of 

presented to it in a formal way of decision". In Taylor 

~~ALlt~t~o=r~n~e~_~G_e=n~e_r~a=l a~ p.682 Richmond J described this as 

·urisdiction in its primary sense, adding:-

"But when one speaks of the "inherent 
Jurisdiction" of the Court to make orders of 
the kind now in question the problem really 
becomes one of powers ancillary to the 
exercise by the Courts of their jurisdiction 
in the primary sense Just described. Many 
such anciiiary powers are conferred by 
statute or by rules of Court, but in so far 
as they are not so conferred then they can 
only exist because they are necessary to 
enable the Courts to act effectively within 
their Jurisdiction in the primary sense." 

This accords with the comments of Lord :,(orris in R v 

[1964] A.C. 1264; [1964] 2 All E.R.. 401 at pp.1301: 

"There can be no doubt r.nat a court wn.1ch is 
endowed with a particular Jurisdiction has 
powers which are necessary to enable zc to 
act effectively within such jurisdiction. ' 
would regard them as powers which a.re 
inherent in its jurisdiction. A court must 
enjoy such powers in order to enforce i /;s 
rules of pract_ice and to suppress any a.buses 
of its process and to defeat any a.ttempted 
thwarting of its process." 
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-
Th; question for decision in the appeal was originally posed 

~ac~aughtan's submission in these terms:-

"Yhether a mt:;ig' is t r.=-:1 t e has inherenc 
jurisdiction to order that the names of the 
defendants or witnesses should not be 
published at any stage in the criminal 
process, when the case is being heard in 

Open Court, in the absence ot· any statutory 
authority which would entitle h_im to do so," 

t{1e argurnen t the referencs tu witnesses. 

In Tavlor v Attornev General i::,he !'Jew Zealand Court of Appeal 

the Supreme Court possessed an inherent jurisdiction to 

publication of anything that might lead to the 

of a Security Secvice h-itness, ha\-in·~ given a 

that he ' oe described br a letter or 9, t the 

Kepa J reli~d on this decision ta support his conclusion 

Magistrates' Courts in Fiji have a similar jurisdiction 

order name suppression. Howe·.-er, in Attorney General v 

Leveller Magazine Ltd [i979] A.C. 4--tO; [1979] 1 All E.R. 7-l-5, the 

o f Lo rd s w i th he l d i t s approval ,::i f Tay 1 o r . That case 

involved an appeal by the publisher of the "Leveller '.•Iagazines 

' ' T.- fl e i d e n t .L t y ,:) f in committal 
fl 

Proceedings, The examining magistrates had ruled that he should 

be refer:'.."ed to as 'Colonel B', his real nam<-? being 1,ritten and 

Tr:e .:.- ITl::~•:ie no () rde r 
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The opinions of their Lordships are adequatel~, summarised in 

e_xtract from the headnote at p.7-l:5 .Ul E.R:-

"( i) {per Lord Diplock, Viscount Dilhorne, 
Lord Edmund-Davies and Lord Scarman) In 
exercising its control over the conduct of 
proceedings being heard before it, a court 
was entitled to derogate from the principle 
of open jusr,1. ce by sit ting in private or 
permitting a witness not to disclose his 
name when giving ev.1aence 1.r it was 
necessary to do so in.the due administration 
of justice, ahd where a court adopted the 
latter procedure and took steps to preserve 
the anonymity of a witness, an attempt to 
frustrate the actions of the court by 
publishing his identity was capable of being 
a contempt if it interfered with the due 
administration of justice, but in r,ne 
absence of such interference merely running 
counter to a direction of the court was not 
of itself enough to make the publication a 
contempt of the court. 

( 3) . .. Per Viscount Dilhorne and Lord Edmund­
Davies; Lord Russell contra; Lord v1.plock 
leaving the matter open. A court does not 
have power to make an order directed to and 
binding on the public ipso Jure as to what 
might lawfully be puo~.1shed outside the 
courtroom. Taylor v Attorney-General [1975] 
2 NZLR 675 distinguished." 

Viscount Dilhorne said at p.754 that there was no need to 

op in i on c n w he the r Ta v lo r ,-;- as r i g ht l y :i e c i de ci ; i t: 

to say that Courr:.s in England had no such power to ~ake 

prohibiting publication, except when expressly given by 

Lord Diplock at p.751 preferred to leave the conclusi.c:n 

reached in Taylor as an open question, while Lord Edmund-Davies 

no'~ mention that case but sair:i -3.t p.7f3l a.ft~r 

considerable reflection "he concluded that" a cou::.-r:. has no ·;:,ower 

tn -" uronounc e to the public at large such a 1 • ' ' ' pr-on 1 c 1 r:. ion that all 
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would automatically constitute contempt." 

What emerges from these opinions is a consensus that in 

eland the only order a court ma:.r make in these circumstances is 
::,.l. 

forbidding disclosure to the public in court of the identity 

witness, if it was necessary to do so in the due 

o f j us t ice ; and that disc lo sure outs id e the c o 1: rt 

constitute contempt if it amounted to an attempt to 

the actions of the court in achieving the due 

of justice. This must be taken as the expression 

common law of England upon the subject. 

The justification for the ability to afford this protection 

witnesses arises from the courts' inherent power to exclude 

the public (Governor of Lewes Prison ex parte Doyle [1917] 2 K.3. 

254), confirmed by s. 67 of the Criminal Procedure Code. An order 

a witness be withheld from the public i~ court 

was recognised in the Leveller case as being a less drastic means 

of ensuring the due administration of justice than ordering their 

This reason prompting their Lordships to accept such 

ru1.e in the case of witnesses will support 01. similar 

restriction on the disclosure of a defendant's name, but 

only if it is necessary in the wider interests of securing the 

due administration of justice. 

This i.s a stringent test: the inherent ju::-isdiction ': ·c,: :1•.·;c, 

0 ne to be exercised to spare the feelings of 

l✓ itnesses, or for business or 01:.her reasons personc,1 ~o them. 
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circumstances must be of such a nature that disclosure of 

ir names to the public would threaten the administration of 

~articular case, or in relation to cases which may 

brought in future. S u c h c o n s i d -:: r ::.t t i o n 3 ::1 ~ 1 :-5 r? 1 n c :J. s r? s -: r 

assault or blackmai.l, where complainants may be 

pressing charges because of the understandable 

of publicity, and this has always been recognised as a val~d 

for protecting their identity. 

where prote~tion of a defendant's identity would be 

these principles. One example may be where he has 

police in the prosecution of other offenders. The 

nowledge that his name could be disclosed generally in court as 

an informer, with the risk of retribution against him, might well 

him and result in others being reluctant to help the 

future. Kepa .., l , , • . ' • 
J nae no nesi~acion irl f.i_nding that 

suppression order made in the present case was not necessary 

the due administration of jus~ice or to serve the ends of 

citing from comments in the Leveller and Taylor 

This brings ns to the direction. ins,-±:-) c,f r,ne ;'.vi,~1gistrat 12s 

above, providing th::1t in default of ~u1~· c:Jles or 
,,., 

1egislation, jurisdiction regarding their practice and proce~ure 

exercised "in substant,ial conformity h-·i th the law for 

the time being observed in Engl.~nd in the C'Ollnt.y cGurts ,:..1:1d 

courts of summary jurisdiction 

those co1_,r+s ro1 cd-•n·=> +-o +ho 
' L., ,____ ..J- ,:,.1, I~ .L ::, ~- 1.., ~ l ~ 

The ' ' . inneren::. 

be tha.t enunciated in the Leveller case. 

.j ,.Jr i s::i i ct __ i. on of 

S i n c 12 i t z.; a s 
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-
in 1979, however, the Contempt of Court Act 1981 has been 

s.11 of which provides:-

"In any case where a court (having pow2r to 
do so) allows a name or other matter to be 
withheld from the public in proceedings 
before the court, the court may give such 
directions prohibiting r:.ne publication of 
that name or matter in connection with the 
proceedings as appear to the court to be 
necessary for the purpcse for· which it was 
so withheld. " 

This statutory modificati.on cf the . . '. ' . 
,J ll r l S G l C "'C l O n 

exercisable at common la,, b:· the courts mentioneJ in s.-+6 h'-'-= 

become part of "the law and pract.i.ce for the time being observed 

England" in those courts. A Fiji Magistrates Court is 

required to act in substantial confcrmity with that law and 

It ma~ therefa~e make orders in accordance with s.11 

Contempt of Court Act relating to publication of a name 

i.-hich, in the e:::ercise of its inherent ,jurisd~ction, it has 

ordered to i • + ~ l -, , f"" oe wi~nne.La rrom the public in court. 

Ke are satisfied that this conclusion, which answers the 

question raised in the appeal, does not contravene the pro~isian 

of s. i3i 11 of the Constituti•:::in j:>ror.ecting free--:ic:m to im:,art 

information. Sub-section i 2) thereof provides t:-1at n,Ything11done 

under the Juthority of any law shall be held to be inconsistent 

i,,r.,?r 'l.:.1:•1: that it 

its inherent ,jurisdiction in the manner accepted i:-1 this judgment 

a,; c c, rd s 1-· L t h th a t p u r po :.,; '-:". . 
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For the foregoing reasons we hold that a Magistrates' Court 

Fiji has jurisdiction to make a suppression of name order in 

cases-, but only in accordance with the l imitations 

to in this judgment. We formally dismiss the appeal, 

Fa is entitled to costs for his appearance and assistance 

the court. 
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