THE FIJI COURT OF APPEAL

IMINAL JURISDICTION
~IMINAL APPEAL NO. AAUCO10 OF 18858 .
jgh Court Criminal Case No. HAAG(O47 of

D. McNaughtan for the appellant
1. Fa for the Respondent

Date and Place of Hearing - : 13 May 1888 Suva
pate of Delivery of Judgment 17 May 1988

JUDGMENT OF THE COURT

irector of Public Prosecutions appealed against a
igsion of Kewa J 1in the High Court on a guestion of law
pursuant to s.22{(1} of the Court of Appeal Act. The questicn

posed is whether the Magistrates' Court in Fiji has Jjurisdiction

to make a "Suppression Order”.

The appeal comes to this Court in unusual circumstances.
Respondent pleaded guilty in the Maglistrates' Court at Suva
agsaulting the complainant causing her actual bodily harm. Cn
ay 1894 he was discharged without conviction under s.44 of
Penal Code, subject to conditions tnat he pay 350.00 costs
that he not re~offendl within 1Z montns. he learned

lstrate added: "I will 1in the interest of Jjustice 3rant nane

Pressicn only and for public policy reasons’™, This was in
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client’S name and the details of the case, to which the

secutor ralised no objection.
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The State appealed to the Higi
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e grounds that the sentence was manifestly
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J refused to interfere with the coeonditional order

Ty

discharging tne accused. e concluded, however, that wnile tnhe

agistrates’ Court had an inherent Jjurisdiction to order name

\

uashed that order. The Respondent has no further interest in

1

State's appeal and Mr. Fa {(who acted for him in the courts

elow) submitted that at best it was an academic exercise only,

Fly

and nis own situation was essentially that of amicus curiae to

An appellate court will not normally entertain a criminal

already been fully resolved. However, Mr McNaughtan submitted

5.22{1) of the Court of Appeal Aict, llowing appeals on
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duestions of law only, enables the State to challenge t
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T Judge'’s view that magistrates have an inherent power to

Make suppression orders. Wwe hav

D

> our reservations atout using

1} in this way, but the appeal ralses an ilmportant point

¥hlch it ig desirable to nave clarified. we ars
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it as if it were a .questicn of law reserved by the Judge
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ain a decislon on an academic question of law.
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ss noted by Kepa J, s.867 of the Criminal Procedurs Code

nere 1s no general statutory power in Fiji te order suppression
names or of their publication. There are specific provisicns
different Acts. For example s5.12(1) of the Juveniles Aict
Cap.58) prohibits publication of names or identifying

he court has power under 106{(2) of the Matrimonial Causes Act

Cap.531) to suppress publication of the names of the parties and

witnesses and other details relating to proceedings under the

(5

nere is also power under =.257 of the Triminal Procedure

ode to restrict publication of committal proceedings.

“dr McNaughtan submitted that because Parliament had not seen

3

fit to extend the prohibition to criminal proceedings when it

ould have done so, the existence of a power to suppress

v

DPublication should not be implied. However, this submission
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ould not avail the State if in addition to sucn statutory powers
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fQ*LOklng passage from nis lecture

fe Court" published in Current Legal Problems 1370 at p.24 and
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Y Attorney General [1875]
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", .....the term ‘inherent jurisdiction of
the court’ 1is not used in contradistinction
to the Jurisdiction conferred on the court
by statute. The contrast iIs not between the
common law Jjurisdictiom of the court on the
one hand and its statutory Jjurisdiction on
the other, for the court may exercise Iits
inherent jurisdiction even in respect of
matters which are regulated by statute or. by
rule of court, so long as it can do so
without contravening any statutory
provision.”

1 1 \

Magistrates’' Courts are constituted by s.3(1) of the
agistrates’ Court Act 1945 (Cap.l14). Section 17 provides that:-
” -~ , . 3 . . . -

In the exercise of their criminal

Jurisdiction magistrates shall have all the
powers and jurisdiction conferred on them by
the Criminal Procedure Code, this Act or any
other law for the time being in force.”

ection 20 provides: -

"20. Every magistrate shall have power to
issue writs of summons for the commencement
of actions In a magistrates’ court, to
administer oaths and take solemn
affirmations and declarations, to receive
production of books and documents and to
make such decrees and orders and Iissue such
process and exercise such powers Jjudicial
and administrative 1In relation to the
administration of _Jjustice, as shall from
time to time be prescribed by any Act, or by
rules of court, or, subject thereto, by any
special order of the Chief Justice. "

~

Practice and procedure of the court is dealt with in =.48 as
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"416. The Jjurisdiction vested in magistrates
shall be exercised (so far as regards
practice and procedure) in the manner
provided by this Act and the Criminal
Procedure Code, or by such rules and orders
of court as may be made pursuant to this Act
and the Criminal Procedure Code, and In
default thereof, 1in substantial conformity
with the law and practice for the time being
observed in England in the county courts and
courts of summary jurisdiction.'

"

of the Supreme Court {ncw High Court) Act 18
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p.13 declares that the common law in force in England on

anuary 1875 (the date when Fiji obtained a local legislature)

shall be 1in force in Fiji. This does not mean that the law

6 so on the rationale that legally they do not make the common

they simply explain and expound a deeper understanding of

already exists,. However, well Dbefore 1875 it was
established that a court exercising Jjudicial functions has an

inherent power at common law to regulate its own procedurs - see

Halsbury (4th Edn) Vol 10 p.315 para 703, citing Ex parte Evans
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S and Collier v Hicks (1831) 2 B & Ad
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(18487 g gB 2

Section 101(2) of the Constituftion provides that nec court
€

Snall be vested with jurisdiction save as is or may be conferred
on 1t by the Constitution or by any other law. Section 168
“ontinues in force all existing laws, which are to be construed
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% conformity with the Constitution. According

High court Act and =s.17, 20 and 46 of the Magistrates' Courts

ACt  remain in force. The 1latter three <sav nothing about
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ppression orders, and it 1s necessary to enquire into what

ﬁereﬂt jurisdiction these courts may nave in this respect, and

limits on 1its exercise.

*Jurisdiction” is defined in the 4th Edition of Halsbury at

LA RIS |

15 as the authority wnich a court has to decide

3 para
s+ers which are litigdated before 1t or to take cegnisance of
atters presented to it in a formal way of decision”. 1In Taylor

-

Attorney Gemneral at- p.682Z Richmond J described this as

urisdiction in its primary sense, adding:-

"But when one speaks of the "inherent
Jjurisdiction” of the Court to make orders of
the kind now in question the problem really
becomes one of powers anciliary to the
exercise by the Courts of their jurisdiction
in the primary sense Jjust described. Many
sucn ancillary powers are conferred by
statute or by rules of Court, but in so far
as they are not so conferred then they can
only exist because they are necessary to
enable the Courts to act effectively within .
their Jjurisdiction in the primary sense.”

This accords with the c¢omments of Lord Morris in R v

All E.R. 4

i~

Conneliv [1964] A.C. 1234; [1964]

"There can be no doubt that a court which is
endowed with a particular Jjurisdiction has
powers whilich are necessary to enable 1t to

act effectively within such jurisdiction. I
would regard them as powers which are
inherent in its Jjurisdiction. A couri must

enjoy such powers in order to eaforce its
rules of practice and to suppress any abuses
of its process and to defeat any attempted
thwarting of its process.”
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Theﬂquestion for decision in the appeal was originally po

n
@
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i MacNaughtan's submission in these terms:-

"Whether a maglistrate has inherent
Jjurisdiction to order that the names of the

1

defendants or witnesses should not be
published at any stage 1in the criminal
process, when the case 15 being heard in
Open Court, inm the absence of any statutory
authority which would entitle him to do so."”

the argument he withdrsew the referencs tu wiitnesses,

in TaVLOF v _Attorney General the New Zealand Court of Appeal
eld that the Supreme Court possessed an inherent jurisdiction to

i
]

srohibit publication of anyvtning tha might lead to the

ification of a Security Service witness, having given a

ion that ne be described by a letter or svmbol at the
Kepa J relied cn this decision to support his conclusicn

hat the Magistrates’ Courts in Fiji nave a similar Jjurisdiction

to order name Ssuppression. However, 1n Attorney General v

Leveller Magazine Ltd (19791 A.C. 440; [1879] L A1l E.R. 745, the
of Lords withheld 1its approval of Taylor. That case
Ay T 1 v Yo e I3 . i3
d an appeal b¥ the publisher of the "Leveller” Masgsazines
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Proceedings, The examining magistrates had ruled that he should

*

referred to as o

O

lonel B', hiszs real name beling written and

osed onlyv to <counsel and tne Couro, fmevy made no order




8

The opinions of their Lordships are adequately summarised in

LR

iowing extract from the headnote at p.743 All E.R:-
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"(i) (per Lord Diplock, Viscount Dilhorne,
Lord FEdmund-pDavies and Lord Scarman) In
exercising 1its control over the conduct of
proceedings being heard before it, a court
was entitled to derogate from the principle
of open Justice by sitting in private or
permitting a witness not to disclose his
name when giving evidence irf it was
necessary to do so In the due administration
of Jjustice, and where a court adopted the
latter procedure and took steps to preserve
the anonymity of a witness, an attempt to
frustrate the actions of the court by
publishing his identity was capable of being
a contempt if it Iinterfered with the due
administration of justice, but in the
absence of such interference merely running
counter to a direction of the court was not
of itself enough to make the publication a
contempt of the court.

(3)...Per Viscount Dilhorne and Lord Edmund-
Davies; Lord Russell contra; Lord Diplock
leaving the matter open. A court does not
have power tco make an order directed to and
pinding on the public ipso jure as to what
might lawfully be published outside the

Vo End-iin i

courtroom. Taylor v Attorney—General [1375]

"

Vo rdi~d k]

2 NZLR 675 distinguished.

754 that there was no need to

Viscount Dilhorne said at p.

n

Xpress any opinion on whether Taylor was rightly decided; 1
fficed to say that Courts in England had no such power tc make
an order prohibiting publication, exXcept when expressly given by
Statute., Lord Diplock at p.TSl’preferred to leave fhe conclugion

o

@ nct mention that case but said at  p.

Considerable refiection "he concluded that" a court has no nower

’ronounce to the public at larde such a prohinition that all
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dience to 1t would automatically constitute contempt.'

what emerges from these opinions is a consensus that in

n
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and the only order a court may make in these circumstance

1

forbidding disclosure to the public in court of the identitvy

Q.

witness, if it was necessary to do so in the due
ministration of justice; and that disclosure outside the ¢
uld

i constitute contempt 1f 1t amounted to an attempt to

rustrate the actions of the court 1in achieving +the due

dministration of justice. This must be taken as the expression

f the common law of England upon the subject.

The justification for the ability to afford this protection

0 witnesses arises from the courts’ inherent power to exclude

a1
{

the public {Governor of Lewes Prison ex parte Dovlie [1517] 2 X.B.

554),confirmed by .67 of the Criminal Procedure Code. An order
ihat the name of a witness be withheld from the public in court
was recognised in the Leveller case as being a less drastic means
of ensuring the due administration of justice than ordering their

exclusion. This reason prompting their Lordships to accept such

riule in the case of witnesses will suppcrt a similar

restriction on the disclosure of a defendant's name, out =&
%

only if it is necessary in the wider interests of securing the

due administration of Jjustice.

This is a stringent test: the innereni jurisdiction iz not

' .‘., N .
Cne tc be exercised to spare the feelings of ingidual parties or

O

Witnesses, or for business or other reasons personal to tnem.
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circumstances must be of such a nature that disclosure of

ir names to the public would threaten the administration of

stice in the particular case, or in relation to cases which may

prought 1in future. Such considerations arise in cases of
<ual assault or plackmail, where complalinants mav De

this has always been recognized as a valid
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round for protecting tnei identity. There may nct bte many
ases where protection of a defendant’'s identity would be
arranted on these principles. OCne example mav be wnere he has

ssisted the police in the prosecution of other offenders. The

eter him and result in others being reluctant to help the

uthorities in Tuture. Kepa J had no hesitaticn in finding that

the suppression order made 1imn

]

the present case was not necessary

the due administration of Jjustice or to serve the ends of

justice, citing from comments in the Leveller and Taylior

ecisions.
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This brings us to the direction i
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CUrts Act cited above, providing that in default of any rules or
e€gislation, jurisdiction regarding their practice and procedure
shall be exercised "in substantial conformity with the law for

3

land 1n the counitiy courts and

Jo

=]

T} T 1 . 1 3 . —
he fTime being observed in En

-0 ¢ ~ N . €. o " _— . . . . .. - ~
ix‘o.urt's oL summary jurlscaliction . Lne 1na2rent JuUurisdaicnion of

©
jo]
[
5
o
4
]

ﬁ“OSecourts relating to the identity of witnessesz and det

i

in the Leveller case. Since 1t wa

A

08 that enunciat

@

e

i



| &

-y
=4

decided in 1879, nowever, the Contempt of Court Act 1581 has been

which provides:-
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In any case where a court {(having power
do so) allows a name or other

withheld from the public 1in proceedin
before the court, the court may give su
directions prohibiting the publiication
that name or matter in connection witha t
proceedings as appear to the court to b
necessary for the purpcse for which 1t was
so withheld.”
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This statutory modification of the inherer

at common law by the courts mentione in s.44 hnas
of "the law and practice for the time being cbhserved
England” in those courts. A Fiji Magistrates' <Court 1is

quired to act 1in substantial c¢onfermity with that law and

practice. It may therefore make orders in accordances with s.11

which, in the vercigse of 1its inherent jurisdiction, 1t has

1 +

ordered to be withheld from the public in court.
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Uestion raised in the appeal, does not contravene the provision

s.13(17 of the Constitution protecting freedcm to impart
Information. Sub-secticn (27 thereof provides that noethingsdone
Under the authoritv of anv law shall be held tc be inconsistent

9T in contravention of =2.123, £ the =vfent {intspr alia' that it

Makes provision for the purpcse of maintaining ftne autnorityr and

tS inherent JHrlSGlCtl »n in the manner accepted 1n this judg2ment

C T . Con e
“ifarly azcords with that purposs.
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For the foregoing reasons we hold that a Magistrates’ Court

1

cases, but only in accordance with the limitations

[
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e formally dismis ~he appeal,

n

—

d tc in this judgment.

Fa is entitled to costs for his appearance and assistance

rhe court.

Pregsident Fiji Court of Appeal
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Justice of Appeal
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Mr. Justic® I. R. Thompson

Justice of Appeal




