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The appellant has applied to this Court to reinstate 

his appeal in its hearing list. It was commenced in time in 

December 1992; but the appellant I s then solicitors faired to 

apply within time to have security for costs fixed, as is 

required by rule 17 of the Court of Appeal Rules. On 30 January 

1995 the Registrar served on the appellant's solicitors a summons 

to show cause why the appeal should not be dismissed on account 

of that failure. The appellant forthwith changed his solicit~rs, 

who moved the Court to extend the time for making the 

application, to fix the security for costs and to list the appeal 

for hearing. On 28 February 1995 the Court, constituted by the 

President and one Justice of Appeal ordered that the summons to 

show cause be suspended, subject to the appellant paying into 

court within 14 days specified amounts for security for costs and 
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for preparation of the appeal record. It ordered further that, 
a 

if the order was not complied with, the summons would stand 

dismissed. 

On 8 March 1995 the specified amounts were paid into 

court, so that the summons to show cause remained suspended. The 

appeal was then called over on 25 April 1995 with a view to its 

being listed for hearing during the session of the Court which 

was to be held in May 1995. Upon the matter being called over the 

President set a hearing date, 19 May 1995, and ordered that fresh 

and concise grounds of appeal were to be filed and served on or 

before 10 May 1995. Subsequently it became apparent that the 

Court would not be able to hear the appeal on 19 May. On the 

President's instructions the Registrar conveyed this information 

to the parties by a letter dated 9 May. In the letter he 

informed them that the President would see counsel for. both 

parties in chambers on 19 May so as to fix a new hearing date. 

He stated also that "the order to file concise grounds of appeal 

and submissions etc. still stands". 

On 11 May the appellant's new solicitors wrote a letter 
1' 

to the Registrar stating that it was intended to brief Queen's 

Counsel from overseas but that that could not be done 

immediately. Accordingly, they wrote, they would move the Court 

on 19 May "to move this case off the list and to be reinstated 

only be (sic) motion and affidavit when we are ready possibly for 

the August session." Endorsed on the letter were the words 
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"We hereby consent to this case being taken off the list as 

suggested in the letter" and beneath then a signature apparently 

of the Solicitor-General. On 12 May, on the instructions of the 

president, the Registrar wrote to the appellant's new 

solicitors, with a copy being sent to the Solicitor-General, 

informing them that, in view of the Solicitor-General's consent, 

their application was granted, the appeal was taken off the list 

and might be reinstated only by way of a motion supported by an 

affidavit. He stated further that, if no such application was 

received by 30 December 1995, the Court reserved the right to 

issue a summons to show cause why the appeal should not be 

dismissed. He said that it was no longer necessary for counsel 

to appear in chambers on 19 May. 

The next event to occur was the filing of a notice on 

29 December 1995 that the appellant had again changed his 

soli~itors and a summons applying to a Justice of Appeal for an 

order that the appeal be reinstated for hearing during the 

session of the Court to be held in February 1996. The summons 

was accompanied by an affidavit sworn by the appellant stating 

that he had arranged "overseas counsel" to appear at the hea~ing 

and that "as an overseas Queen's Counsel will be involved" he was 

requesting a hearing date towards the end of the session. 

On the return date of the summons the Solicitor-General 

opposed the applica'tion on the ground of II inordinate delay". The 

President ordered the parties to file and serve affidavits and 
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, written submissions; he reserved his decision until after 
~ 

receipt of them. It was agreed that there was no need for any 

further oral addresses by counsel. Subsequently, after receipt 

of the affidavits and written submissions, the Registrar wrote to 

the parties, under the President's direction, informing them that 

the application was to be placed before a bench of three judges 

for adjudication. He informed them also that, as the affidavits 

and written submissions had been filed in the Court, the Court 

would not hear counsel further unless either party wished it to 

do so. The solicitors who are now representing the appellant 

subsequently wrote to the Registrar stating that they would be 

happy to appear before the Court for an oral hearing but only if 

the Court deemed it necessary. Counsel for the respondent 

subsequently informed the President on call-over day that he did 

not wish to be heard orally. We are, therefore, deciding this 

application on the basis of the parties' written submissions. 

The appellant's solicitors have submitted that the 

respondent is estopped by the consent endorsed on their 

predecessors' letter from opposing the reinstatement of the 

appeal to the hearing list. The respondent denies that he 

consented to a postponement of the hearing to later than August 

1995 or, at the outside, November 1995. He submits that there 

have been inordinate and inexcusable delays by the appellant and 

his solicitors. 
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In the affidavit sworn by the appellant in February 

before the Court made its order on 28 February 1995, the 

to that point was not explained, as the summons to show 

was issued because of the failure to comply with rule 17, 

not because of delay. No explanation for that delay was given in 

the appellant's affidavit of 29 December 1995. However, the 

appellant was not put on notice in February 1995 regarding the 

delay up to that date. The respondent did not himselr take out 

a summons to show cause for want of prosecution, as he might have 

done if he had been concerned about it then. 

The delay thereafter until at least August 1995 was 

expressly acquiesced in by the respondent when he gave his 

consent to it. When the Registrar wrote his letter dated 12 May 

1995 stating that the Court reserved the right to issue a summons 

to show cause why the appeal should not be dismissed for want of 

prosecution, i.e. delay, if the appellant did not apply by 30 

December 1995 for reinstatement of the appeal, the respondent did 

not apply to the Court to order that the hearing should proceed 

either in August 1995 or November 1995; nor did he inform the 

Court that he was dissatisfied with the terms of Registqu' s 

letter. Those facts provide an explanation of the delay from Hay 

1995 to December 1995. Although the delay before then has not 

been explained, the terms of the summons to show cause, the 

manner in which the Court dealt with it and the respondent's 

failure to raise the matter of want of prosecution at that stage, 
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our view, preclude us from now refusing to reinstate the 

appeal in the hearing list on the ground of want of prosecution 

before February 1995. Similarly the events since then preclude 

us from refusing it on the ground of want of prosecution since 

then. 

The appellant has sworn that an overseas Queen's 

counsel has been briefed to represent him. We should, we are 

satisfied, order the reinstatement of the appeal in the hearing 

list. 

However, we are most concerned that the appellant has 

not complied with the order made on 25 April 1995 for the filing 

and service of fresh and concise grounds of appeal. That must 

now be done without further delay or the Court may of it own 

motion dismiss the appeal for non-compliance with its directions. 

Further, the appeal must now proceed to hearing at the earliest 

opportunity and all the necessary preliminaries for that hearing 

must be completed by dates which we shall fix now. If the 

appellant fails to comply with the directions in respect of 

those preparations, 

ground. 

the Court may dismiss the appeal on that 
1 

Accordingly we order -

(a) that the appeal be reinstated in the hearing 

list forthwith; 
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that on or before 28 May 1996 the appellant file 

~n the Court's registry and serve on the 

respondent fresh and concise grounds of appeal 

and that, in default of his doing so, the appeal 

be listed before the Court at 9:30 a.m. on 29 May 

1996 when the Court will move itself that the 

appeal be dismissed by reason of non-compliance 

with this order and with the order made on 25 

April 1995; 

that, subject to (b) above and (d) below, the 

appeal is to be heard in the August 1996 session 

of the Court and is to be listed for call over on 

18 July 1996 to fix the date of the hearing; 

that on or before 28 June 1996 the appellant is 

to file in the Court's registry and serve on the 

respondent written submissions setting out fully 

the arguments which will be advanced at the 

hearing in support of his appeal and that, in 

default of his doing so, the appeal will not be 
1'' 

listed for call-over but will be listed for 

hearing at 10:45 a.rn. on the first day of the 

August 1996 session when the Court will move 

itself that the appeal be dismissed for want of 

compliance with this order; 
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·that, subject to (d) above, on or before 15 July 

1996 the respondent is to file in the Court's 

registry and serve on the respondent writ ten 

submissions setting out fully the arguments which 

will be advanced at the hearing in support of his 

case; and 

that the appellant is to pay the respondent's 

costs of this application in any event . 

. . . ~--~.-.~r.~~- ..... . 
Justice I.~. Thompson 

Judge of Appeal , 

Justice J. D. Dillon 
Judge of Appeal 


