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IN THRE FIJI COURT OF APPEAL

CRIMINAL JURISDICTION

CRIMINAL APPEALS NOS. AAU0Q17 QF 1994
AND AAUO0QO03 OF 1995
(Miscellaneous Case No.

Q

of 1994)

BETWEEN

JONATI CAMA
ISOA RATUVA

APPELLANTS

and

THE STATE RESPONDENT

12th May 1995,
22nd May 1995

Date of- Hearing : Suva

Date of Deliverv of Judament :

JUDGMENT QF THE CQURT

»

ne 1994 the appellants were convicted by a Resident
the Suva Magistrates' Court of rape committed on 16

were then committed to the High Court for

+

e 1991. Thev
T

sentence cn 3 Tciober 1994. They were both sentenced i1n the High
Couri to ssrves T vears' imprisonment. Thev have each aprsezlad
Againsgt DoTh Ths zZonviction and the sentencs

The paztition of appeal of the first appesllant was [:1lzd :in
terzcn ani was zccompanisd by a3 letiter signed o¥ ohim i ownizn ne
227 cut Ths griunis of nis appsal AT the ngaring oI Tnz apoeal
4% orisented Th: Tourt wiLln 2 wWwrltian document SonTalninT WhAaS
Wivsz 1. ozifzon Soovy Toaroner groundsS ©F ACTSRL 2CAILN3T TornvLooion
and sne zr-ound o7 appeal against sentencs. The petiiilon o7 apreal
I the saczond aspellant was also filed in person 1T <ontainsd
I2ur zrcounds
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Offences of rape are triable in a Magistrates' Court. 1In
most cases where a resident magistrate convicts a person of an
offence tried by him, he proceeds to sentence that person for the
offence. However, section 222 of the Criminal Procedure Code
(Cap 21) provides for committal to the High Court for sentence in
the circumstances specified in that section. That section reads

as follows:

"222.-(1) Where a person, being not less than
seventeen years of age, 1is tried by a resident
magistrate for any offence, and such person 1is
convicted by such magistrate of that offence, or of any
other offence of which he is liable to conviction under
the provisions of this Code then, 1f, on obtaining
information as to his character and antecedents, the
magistrate 1is of opinion that they are such that
greater punishment should be inflicted 1in respect of
the offence than the magistrate has power to inflict,
the magistrate may, in lieu of dealing with him in any
manner in which the maglistrate has power to deal with
him, commit him in custody or on ball to the High Court
for sentence 1In accordance with the following
provisions of this section.

(2) Where the offender 1is so committed for
sentence as aforesaid the following provisions shall
have effect, that is to say:-

(a) the High Court shall enquire into the
circumstances of the case, and
shall have power to deal with the
offender in any manner in which he
could be dealt with if he had been
convicted by the High Court,; and

(b) 1f dealt with by the High Court the
offender shall have the same right
of appeal to the Fiji Court of
Appeal as if he had been convicted
and sentenced by the High Court;

(c) the High Court, after hearing counsel
for the Crcwn 1f he desires to be
heard, mav remit the accused for
sentence, in custody or on bail,
to the magistrate which originally
committed the accused for
sentence, and thereafter  the
accused shall be dealt with bY
such court and shall have the same
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right of appeal as 1f no such
committal to the High Court had
been made."

The clrcumstances 1n which a person convicted in a
Magistrates' Court can be committed to the High Court for
sentence are, thereafter, that he must be not less than 17 vears
of age, that the +trial has been conducted by a resident
magistrate, that after conviction the resident magistrate has
obtained information as to the person's character and antecedents
and that he is of the opinion that the person's character and
antececents are such that a more severe punishment should be
~czad 1n respect of the oifence than he has vower 20 infiict.
Where a2 person 1s committed to the High Court under the

2

o
f that sscticn, the judge in the High Cour= dces not
ce

trv th2 2ZZence; that nas already been done bv the rasident
magistrazZe. The judge cnly passes sentence. However, bv virtue

cf the Criminal Procedure Code, an appo

) e
nviction, as well as the sentence, lies to this

The record made by the learned trial resident magistrats of

mmittal of the appellants to the High Court diséloses an

nis comm

irregularity which we must hold to have invalidated their
committal. Althcugh hes received information as to their
char s arved that, becauss this Court

that 2 minimum of 7 wears' imprisorment would normallyv e the
3TproprozTe sentence for an adult found gulltv oI rage without
1Y miTizAatlng clrcumstances, and as thers wsrs T mitigating
TlrcumsTtances 1n the present cas end

ar3z o2z oand invined Mo o WILlKinsocn o oalfirzzs o otns P ol
- _ oy A e A s a - S -
TuomITTar tnat 23 Lne ra2314enl Maglsirats nal TeIslvel e lLLencs



+o the High Court for sentence.

In our view, while 1t mavy be pcssible to draw such an
inference in some cases, it 1s not possible to do sc in this case
in view of the terms in which the learned resident magistrats
expressed himself. He referred only to the seriousness of the
offence and the fact that there were no mitigating circumstances
which might make a sentence of less than seven vears'
imprisonment appropriate. There was nothing in what he said
which could, in our view, be taken to show that he had turned him
mind to the question whether the appellants' antecedents were
such that a sentence of more than five years' imprisonment shouid
be imposed. OCn the contrarv, it 1is, we consider, clear that ne
considerad that he had to commit for sentence because the oifence

tgself called for a sentence of seven vears' imprisonment.

th

isfiad that the resident magistrate a2rrad in

ot

sa
in failing to address his mind to the question which he should
have addressed before desciding to commit the appellants

High Court for sentence. His purported exercise of his power of
committal, therefore, miscarried. In consegquence the learned
trial judge lacked the power to sentence the appellants; he
should have remitted the case to the Magistrates' Court®for the
resident magistrate to consider afresh, after addressing his mind
to the proper questions, whether he should commit one or both oI
ths apprellants to the High Court for sentence cr sentencs one or

scth of -“hem himself.

The durisdicticn i tais Court To entarialn an ADTeAl
igains:t <-he convicrion of the appellants 1n =hs Magistirztas'
Court is dependent on ths High Court heving <ce&zl7T with them
tursuant L2 the rprovisions o©f ssctlon 22T I tns Triminal
"rocadurse Cods szonlon ZZZt2iME MlThosun The Hoizh CTours
Surpovresd -3 deal with o Thnem 1n o DursuanTs I oTnaT o s2TilIn. LToLT
1227 412 nct have the power o G0 537 DECAUSe I Tne invalidiTv o
tls comm:ittal We have come to2 the <onTlusion That 1n fShcss
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tne High Court and remit the case to the Magistrates' Court for
the resident magistrate to consider afresh, after addressing the
mmstions which he is required by law to address, whether to
sentence one or bcth of the appellants himself or to commit one

or both of them to the High Court for sentence.

He may well conclude that the first appellant's character
and antecedents, which apart from his participation in the ra
and three convictions for DPeing drunk and disorderly are
apparently not unsatisfactory, are not such that a sentence of
more than five yvears' imprisonment, the maximum sentence which
the resident magistrate can impose, shculd be imposed. Ee may
well also conclude that, pecause of the second appellant's sight

us convizctions, including robberv with violsnce, burglary

o
housebreaking. antering and larcenvy, doing an act intended tc
e

cause grievous harm and assault occasioning zctual bodilv harm,
nis character and antescedents are such that 2 sentence of
impriscnment of more than five vears should be imposed. It is,

of course, entirely a matter for the resident maglistrate to
decide what course to follow 1in respect of each of the
appelliants. We havse referred to the possibility that he mav
decide differentiv in respect of each of them because we think it
desirable to make clear the nature of the appeal ribhts which

each appellant will have after sentence has peen passed on him.

If he is sentenced in the Magistrates' Court, he can appeal to
the Hign Court against his convicticn and against the sentence
{Magistrates' <Courts Act (Cap 14} section 41 and Criminal
Srocedurs Jods secticn 308y, If, howewver, ns 18 ssntenced 1n 1he
Yign CTourn aftsr 2 fresh committal to tnat fourt ITr s2ntance. e
tan appeal agzln to this Court against nls ICnVITTLCL and nis
Santence Trimina. EProcedurs Code sacticn ZZINI)D)

N2 wo.ld 2i4 -nas the 3TRTEemEntT mais v Tnali IourT Ln
{asim's 5332 a7 "srdinarilv" & magoizTraTs InIull o vommLT R
Sirscn conwoLoTad 37 vape o Tas HIGn Tour IIr ZFantTanTe Lnl33EE
lners are clesrlv MLTlgating Clroumstancss wWas lnt2anded o o3
undevs-s~& az ralatling tgo  cases Wner:s such Zommiti2. LS
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authorised by section 222 of the Criminal Procedure Code.

orders:

The appeal against committal and sentence is allowed 1in

respect of both appellants.

The order committing the appellants to the High Court for

sentence 1s set aside.

The sentence imposed by the High Court on each aof the

appellants is set aside.

The case 1s remitted to the Magistrates' Court in Suva with
a direction that the resident magistrate is to decide afresh
whether to sentence either or both of the appellants himself
or to commit either or both of them to the High Court for

sentence pursuant to section 222 of the Criminal Procedure

Code.

The appellants are to be taken before the Magistrates' Court
in Suva on a date to be notified by the Magistrates' Court
but 1n anvy event no later than 12 June 1995 and until such

date are remanded in custody.

Sir Moti Tikaram
President Fiji Court of Appeal
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Mr JusTtice 1.k,

Judge of Appeal
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