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IN THE FIJI COURT OF APPEAL 

CRIMINAL JURISDICTION 

CRIMINAL APPEALS NOS. AAU0017 OF 1994 
AND MU0003 OF 1995 
(Miscellaneous Case No. 9 of 1994) 

BETWEEN 

JONATI CAMA 
ISOA RATUVA 

and 

THE STATE 

Appel ants appeared in Persons 
Mr. W lkinson fer the Respondent 

APPELLANTS 

RESPONDENT 

Date of Hearina 
Date of Deliverv of Judament 

12th May 1995, Suva 
22nd May 1995 

JUDGMENT OF THE COURT 

On 27 June 1994 the appellants were convicted by a Resident 

Magis~rate in the Suva Magistrates' Court of rape committed on 16 

June l 99:. -:'hey were then committed to the High Court for 

sente:-:ce '--" _, :ctober 1994. They were both sentencec :.n the High 

·:oc.::-t :o ser·;e ~ yea:rs' imprisonment. 

aga:.ns: ~o:h :~e =onviction and the sentence. 
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Offences of rape are triable in a Magistrates' Court. In 

most cases where a resident magistrate convicts a person of an 

offence tried by him, he proceeds to sentence that person for the 

offence. However, section 222 of the C:::-iminal Procedure Code 

(Cap 21) provides for committal to the High Court for sentence in 

the circumstances specified in that section. That section reads 

as follows: 

"222.-(1) Where a person, being not less than 
seventeen years of age, is tried by a resident 
magistrate for any offence, and such person is 
convicted by such magistrate of that offence, or of any 
other offence of which he is liable to conviction under 
the provisions of this Code then, if, on obtaining 
information as to his character and antecedents, the 
magistrate is of opinion that they are such that 
greater punishment should be inflicted in respect of 
the offence than the magistrate has power to inflict, 
the magistrate may, in lieu of dealing with him in any 
manner in which the magistrate has power to deal with 
him, commit him in custody or on bail to the High Court 
for sentence in accordance with the fallowing 
provisions of this section. 

(2) Where the offender is so committed for 
sentence as aforesaid the following provisions shall 
have effect, that is to say:-

(a) the High Court shall enquire into the 
circumstances of the case, and 
shall have power to deal with the 
off ender in any manner in which he 
could be dealt with if he had been 
convicted by the High Court; and 

( b) 

(c) the 

dealt with by the High Court the 
offender shall have the same right 
of appeal to the Fiji Court of 
Appeal as if he had been convicted 
and sentenced by the High Court; 

High Court, after hearing counsel 
for the Crown if he desires to be 
heard, may remit the accused for 
sentence, in custody or on bail, 
to the magistrate which originally 
committed the accused tor 
sentence, and thereafter the 
accused shall be dealt with by 
such court and shall have the same 
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right of appeal as if no such 
committal to the High Court had 
been made." 

T~e circumstances in which a person convicted in a 

Magistrates' Court can be committed to the High Court for 

sentence are, thereafter, that he must be not less than ~7 years 

of a.ge ., that the trial has been conducted by a resident 

magistrate, that after conviction the resident magistrate has 

obtained information as to the person's character and antecedents 

and that he is of the opinion that the person's character and 

antecec:ents are such that a more severe punishment should be 

in:lic:e~ :n resJect o: the o:fence than he has power to in:lict. 

~~ere a ?erson is committed to the ~igh Court under the 

provis:c~s of that section, the judge in the High Court does not 

:;:fence; that nas already been io:1e by :::-:;:,s ident 

magist.ra:.e. The judge cnly passes sentence. However. by virtue 

of secticn 222(2)(b) cf the Criminal Procedure Code, an appeal 

against the conviction, as well as the sentence, lies to this 

Court. 

The record made by the learned trial resident magistrate of . 
his committal of the appellants to the High Court discloses an 

irregularity which we must hold to have invalidated their 

co mm it::. a::. . Although he received information as to their 

charac:e~ and antecedents, he observed that beca~se this Cou~t 

h3d st3:ed :n Kasim v The State (C~iminal Appeal Ne. 21 ~~ 1993 

,:1~c: 11m2-:-.3:-,·::.:es 2.n the preser:t case, he ·,13.s "duty bound to send 

both the accused up to the High Court for sentence pursuant to 

2. 22'.2 ,'Jf the Crimir.al Procedure Code" 

t:.hat,.a.s 

ha~e bee~ cne of tje factors which influenced h:m :c ~amrn:: :hem 
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to the High Court for sentence. 

In our view, while it may be possible to draw such an 

inference in some cases, it is not possible to do sc in this case 

in view of the terms in which the learned resident magistrate 

expressed himself. He referred only to the seriousness of the 

offence and the fact that there were no mitigating circumstances 

which might make a sentence of less than seven years' 

imprisonment appropriate. There was nothing in what he said 

which could, in our view, be taken to show that he had turned him 

mind to the question whether the appellants' antecedents were 

such that a sentence of more than five years' imprisonment should 

be ::.mposed. On the contrary, it is, we consider, clear ~hat he 

considered that he had to commit for sentence because the offence 

itself called for a sentence of seven years' imprisonment. 

We are satisfied that the resident magistrate erred ~n law 

in failing to address his mind to the question which he should 

have addressed before deciding to commit the appellants to the 

High Court for sentence. His purported exercise of his power of 

committal, therefore, miscarried. In consequence the learned 

trial judge lacked the power to sentence the appellants; he 

should have remitted the case to the Magistrates' Court•for the 

resident magistrate to consider afresh, after addressing his mind 

to the proper questions, whether he should commit one or both o: 

the appellants :o the High Court for sentence or sentence one or 

octh of them himself. 

C ·::: u r c ::. s d e p e n d e n t o n t he 2 i g h Co u r t n a '.i 1 :cg c e a l : •,., :. t h t. h e rr, 

::r~umsta:cces this Court must set as1de the sentences :mposed jy 
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the High Court and remit the case to the Magistrates' Court for 

the resident magistrate to consider afresh, after addressing the 

questions which he is required by law to address, whether to 

sentence one or beth of the appellants himself or to commit one 

or both of them to the High Court for sentence. 

He may well conclude that the first appellant's character 

and anteceden~s. which apart from his participation in the rape 

and three convictions for being drunk and disorderly are 

apparently not unsatisfactory, are not such that a sentence of 

more than five years' imprisonment, the max1mum sentence which 

the resident magistrate can impose, should be imposed. Ee may 

well al20 conclude that, because of the second appellant's eight 

previous convictions, including robbery with violence, burglary, 

housebreaking, entering and larceny, doing an act intended to 

cause grievous harm and assault occasioning actual bodily harm, 

his :::haracter and antecedents are such that a se!1tence of 

imprisonment o: more than five years should be imposed. It is, 

of course,. entirelv a matter for the resident magistrate to 

decide what course to follow in respect of each of the 

appellants. We have referred to the possibility that he may 

decide differently in respect of each of them because we think it 
• desirable to make clear the nature of the appeal rights which 

each appellant will have after sentence has been passed on him. 

If he is sentenced in the Magistrates' Court, he can appeal to 

:he High Cour: against his conviction and againsc the sen:ence 

:Magistra:es' Ca~rts Act (Cap 14) sectia~ 41 and Crimina: 

?rocedure :ode secti~n 3Ca:. If, however, ne 1s sentence~ :n :he 
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authorised by section 222 of the Criminal Procedure Code. 

Qrders: 

1. The appeal against committal and sentence is allowed in 

respect of both appellants. 

2. The order committing the appellants to the High Court for 

sentence is set aside. 

3. The sentence imposed by the High Court on each of the 

appellants is set aside. 

4. The case is remitted to the Magistrates' Court in Suva with 

a direction that the resident magistrate is to decide afresh 

whether to sentence either or both of the appellants himself 

or to commit either or both of them to the High Court for 

sentence pursuant to section 222 of the Criminal Procedure 

Code. 

5. The appellants are to be taken before the Magistrates' Court 

in Suva on a date to be notified by the Magistrates' Court 

but in any event no later than 12 June 1995 and until such 

date are remanded in custody. 

,,,.71 
., I,' ,, 

'·1. / 
............... --· ...... . 
Sir Mo~i T~atam 
Preside-rtt.-----Fi ii Court of Aon1:;a 7 

Sir Ma:-:. Ka:92. 
Judge of Apoe_9._l 

Judge of Appea], 


