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IN THE FIJI COURT QF APPEAL

CRIMINAL JURISDICTION

CRIMINAL APPEAL NG. AAU0Q16 OF 94
(High Court Criminal Case No. 18 of 1993)

BETWEEN:
LEPANY VARANI APPELLANT
‘—and-
STATE RESPONDENT

Appellant present unrepresented
Ms N. Shameem for the Respondent

Date and Place of Hearing : 22nd February and 1lst March 1995
Suva
Date of Delivery of Judgment : 1st March 1995

JUDGMENT OF THE COURT

The appellant in these proceedings appeals against both his
conviction and sentence. On the 14th March 1994 he was convicted
on two counts of robbery with violence; on the same day he was
sentenced to 6 yvears imprisonment on count 1 and to 212 months
imprisonment on count 2 those sentences to be served concurrently;

and on the same day the appellant filed the appeal the subject of

these proceedings.

Grounds of the Appeal

(=Y

imprcper identification of the appellant - Grounds 1 to 4
inclusive.
2. Absence of corroboration - Ground 5

3. No previous convictions for robbery with viclence - Ground 6
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4. One of the assessors delivered a "not guilty" opinion - Ground

7.

Facts of the Case

Jn the 11th June 1993 Mr Mudaliar the Post Master at Xorolewvu
was a+ home with his wife and family. The ‘time was about 9 ».m.
Twc men approached his house and asked to use his phone 2o cbhtain

the assistance of an ambulance for a nearbv accident.

Mr Mudaliar agreed to what he belizved at the time was a

razscnable request. However he and his wife were suddenlv attackad
hv thess twoe men. At the same time two further men entered the

house and joined in the assault. Mr and Mrs Mudaliar were tied up
and gagged; and they were subjected to a most terrifving ordezl bv
thesa four intruders. For example Mrs Mudaliar had her hands and
legs tied; she gave evidence of how the appellant sat in her lap;
tock rings from her finger; and threatened to cut her ears if she

did neot hand over her Jewellervy.

Af-er subiecting Mr and Mrs Mudaliar tc these 2and manv mcrs
indiznities Zor scme 20 minutes, the four intruders packed a3 237
wisn gceds stelen from the house to the value cf §2392.0C. These
inclvded §310 in cash. Thev then lsfft the propertvy in Mr

izv'z ~car which was parked in his garage.

tberv. Thev7 s27

(]

s Palice were immediately rictified of the «

-
i

uz 2 road block at Nalawa which failed to stop Mr Mudaliar's stoler
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vehicle no. BQ 560. The Police pursued this vehicle until it was
forced to stop on a no-exit road. The accused and two others ran
off from the car and were pursued bv the Police Officers. P.C.
Luke caught the accused as he was running awav from the stolen car.
The other two were never arrested. The fourth intruder had already

left the stolen vehicle prior to it being stopped by the Pclice.
The accused was arrested; tTaken to the Police Station; signed

an acknowledgement of the <charge statement prepared by D/Sgt

3 bv

o

reti; and signed a Record of Interview Statement prerar

12
+y
1

Al:

O

/C Dan admitting his involvement in the violent robberv the

pravious dav.

The Trial

The trial commenced on the 28th Februarv 1994 in the High

Court of Lautoka before a Judge and three assessors.. '

Nine witnesses for the prosecuticon werzs called. The appellant

th

Wwzs the only witnecz for the defence.

Tn the <courss of the trial ths aprellant objected =Zc¢ the
intzrisw unider rcaution recorded by D/C Dan; and the chargs

Sta-ament rscorded bv D/Sgt Alifereti. Six witnessss gave evidence
as to their involvement with the appellant at and after his arrest.

They all denied the appellant's allegaticns of assault and that the
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admissions by the appellant were made by him because of the

assault, threats and oppressive conduct of the Police.

The appellant also gave evidence but significantly had no
complaint to make against D/C Dan who attended to the interview
under caution; or against D/Sgt Alifereti who recorded the charge

statement.

After consideration of the evidence and a reasoned judgment

the Czurt found as follows:-

"In all the circumstances of this case there
was no evidence that the Accused only made the
statements because of unfair or oppressive
methods used by police and I cannot find that
the statements were obtained by unfair or
oppressive means. I find that they were
voluntarily made, not induced by assaults or
threats or inducements. Interview and charge
statements will therefore be admitted.”

The Defence

The appellant elected to give an unsworn statament in his

¢ dsnied being 1inveolved 1n the rcbberv: he zllesced he

and was asked to get into the Pollice wvan,which he d&id; and tha:t in

~1uded on zhe ZL4th March 18%4 when twc assessors

n that the accused was guililty on both counts:

3
-
Q

Jg27s a3z Their 2pir

the 3rd assessor gave as his opinion that the accused was not
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guilty on both counts. The majority opinions of the assessors were

accepted and the appellant was convicted on both charges.

Identifications

The appellant in his appeal against conviction challenges his
identification whereby he has been charged on these two counts of
robberv with violence. For example he «claims that no
identification parade was held. That is perfectly correct. One
must ask nowever wnhy such a parade should be heid. 3Both Mr and Mrs
Mudaliar were able to clearly identify the appellant during the 20

minutes he was in their house.

One lamp was left burning so that identification of the
undisguised appellant was quite simple. Of more importance however
is the appellant getting out of the stolen car when driven into a
blind road and running away. He has provided no explanation for
this action. Nor has he provided any explanation for all the

stolen property produced at the trial and which was still in the

[oR

stolen vehicle from which the aprellant had alights

d

herefore cecncliusive.

ct

1dentificaticn of the appellant is

Further Grounds of Appeal
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aims as a further grzsund 2f his aprezl +-nat

(=]

n

it

The aprell C

nce c¢f corroboration. If the appelillant :5sg
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P
erring to issuss raised in his cross-sxamination <f Mr Mudalliar

B
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refer specifically to the Judges nctes cn pages 12 and 16:-
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"Qg. When I first entered the house did I say anything to you?

A. No.

Q. When I entered the house what was I carrving?
AL I don't know which weapon vou were holding.
Q. When I sntered the house did I speak to vou?
Al Nec."

Rather <than an absence oi corroboration as alleged the
appellant 1in his questions on cross-examination has clearly
identified hnimseli as being in the hcuse when the robberv was
commit=ed. Of course this is nothing more than confirmation of the

eviderce already provided by Mr and Mrs Mudaliar.
Finallv the fact that one assessor expressed an opinion that
the appellant was not guilty is not as claimed a ground of appeal

against conviction.

Submissions bv the Appellant

The aprellant was not represented bv founsel 3t this apreal.
He had prespared submissions 1in the Fi-ian languacge which he
opregantad to the Court. Accordoingiv the case was adinurned *c

enablas those submissicons to be <translzted 1intce <he Enclish

language Thiz has now been completed and the translaticn
TerTiiisd =z Iorrect
We havs carefullvy ccnsidered thoss 3submissions. Thev ar=
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he named. They refer to inconsistencies in the evidence given bv

different witnesses. They allege that the trial Judge did not

reject the evidence of those witnesses who were telling lies.

In general the appellant maintains his innocence and
challenges the prosecution evidence as contradictorv anéd contands

that he was not prcperlv identified.

We ave acccrded those submissions a mest liberal
interpretation favourabls to the appellant to ensure that he is not
preiudiced in any wayvy as a result of his not being represented by

ssunsel. We find no merit in his written submissicn against

Conclusion

We are therefore left in no doubt that in this case there has
bean the clearest identification of the appellant; and of his
association wWith the three other men who have not vet been
apprehended; and whe together carried out a vinlent asszuls and

robberv on Mr and Mrs Mudaliar.

count 1 and 1 vear on ccunt Z, the tarms to be concurrent The
aprallznt hzas 2 meost unfortunate record oI twentv-nine prewvicus
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imprisonment. The appellant was involved in a most serious
intrusion into the home of Mr and Mrs Mudaliar where that couple
were assaulted gagged and trussed up. They were subjected to
serious threats against their person; they feared for their lives;
and all this over a prolonged period of some 20 minutes. Goods tc

the value of $2391.00 and a car werzs stolen.

we are unanimous that the trial Judge was correct in impecsing

z

a deterrent sentence. The term of &6 vears in our opinion was fully

justiiied.

The appeal against sentence is also dismissed.

*

PO M AT ANy D S R P Y

Mr Justice I - mpson
Judge of Appegl
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...............................

Mr Justice J.D. Dillon
Judge cf Appeal




