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JUDGMENT OF THE COURT 

This is an appeal from the decision of Scott J. given on 4 

December 1992 declining a judicial review of the decision of the 

Registrar of Trade Unions to register the Second Respondent as a 

trade union. 

Prior to l January Posts and Telecommunications in Fiji· were 

operated by a Government Department and all its employees were 

public servants. By far the majority of those employees were 

members of tr1e Fiji Public Service Association (F.P.S.),). As 

from January 1.990 that Department ceased to operate those 

services, which were taken over by a private company, namely Fiji 

Poses and Telecommunications Ltd. Acco rd i ng 1 y the emp1 oyees 

ceased to be public servants. The F.P.S.A took ]P.gal proceedings 

against thal company seeking recognition by the new employer, but 
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those proceedings failed. The Court held that the only way in 

which a union could obtain recognition was in accordance with 

the procedures laid down in the Trade Unions (Recognition) Act 

cap.96A. The F. P. S. A then applied under that Act, but that 

application has apparently not yet been determined. 

Contemporaneously, the F.P.S.A also, at a general meeting, passed 

a resolution amending its rules so as to add a new category of 

membership, namely, "Persons employed by the Fiji Posts and 

Telecommunications Limited or any of its successors." '.'iotice of 

this amendment was then given to the Registrar for the purpose of 

obtaining registration under s.37 of the Trade Unions Act 

cap. 96. Before granting registration the Registrar was required 

by s.37 to be satisfied as to various matters, and in particular 

that the amendment did not offend against s.13(l)(e) which was 

then in force. 

On 8 January 1990 the Second Respondent, Fiji Posts and 

Telecommunications Employees Association (FPTEA), was formed and 

presented an application for registration as a trade union 

pursuant to the provisions of s.8 of the Trade l~ions Act. That 

application was signed by eight persons. On 13 January L990 two 

of those persons wrote to the Registrar withdrawing from the 

application. \otwichstanding this the Res>;istrar proc0.eded to 

advertise the application in the fjji Gazette and to cal.l for 

objections as required by the Trade Unions Act. An objection was 

lodged by the F.P.~.A upon the ground that it already represented 

near·ly ,,lL the t~mployees of the new company and accordjngly, 1n 
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terms of s.13(1)(e) of the Act, there was adequate representation 

of the interests sought to be represented by the F.P.T.E.A. 

On 24 January 1991 the Registrar registered the F.P.T.E.A, and 

the F.P.S.A thereupon applied for leave to apply for a judicial 

review of the Registrar's decision. 

There are three grounds of appeal against Scott J's refusal to 

grant a judicial review, namely that the Judge had erred: 

1. In holding that the withdrawal of the two signatories 
did not affect the validity of the application. 

2. In holding that the Registrar had not abused his 
discretion by giving no reasons for his decision. 

3. By not following the decision of this Court in Fi.ii 
Public Service Association v Registrar of Trade 
Unions and another, Civil Appeal No. 32 of .1990. 

As we have decided that this appeal must succeed on the second 

ground we make no reference to the other two. 

In the present case, at the time when the Registrar made his 

decision to register the F.P.T.E.A, the situation which 

confronted him was this : 

1. He had received ctn application under- s.8 of the Trade 

Unions Act for registration of the F.P.T.E.A. That 

application was signed by 8 persons and was, on th~ face of 

it, a valid application requiring consideration by him. 
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2. Of the persons who had signed the application, two had 

writ ten to him withdrawing their support for the application 

upon the ground that their signatures had been obtained 

"through misrepresentation of facts" and adding, "We never 

envisaged that our signatures were to be used against us in 

weakening the existing union, namely the F.P.S.A who in 

(our) view is still the best to represent us in the 

F.P.T.L." 

3. The Registrar thus had before him two separate 

applications, one for registration of the F,P.T.E.A and the 

other for registration of an amendment to the Rules of the 

F,P.S.A. Each of those applications related to the right to 

represent the employees of Fiji Posts and Telecommunications 

Ltd., and each involved a decision as to the application of 

s.13(1)(e). 

Accordingly it was plain that there were competing applications 

directed to the same end and requiring consideratiQn of whether 

there was a trade union already registered which was adequately 

representative of the interests of the applicants. 

The Re g i s t r a r , i. n t be p e r f o rm an c e o f h i s s ta t u to r y ci u t y , was 

required to act judiciHily, and the real enquiry in the present 

case is whether he did so. We are unable to conclude that he 

did. 

It may be that the mere withdrawal of two of the eight 
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signatories to the application would not, as the Judge has found, 

invalidate the application. But the matter went much further 

than that. The two signatories who withdrew c1id so in the 

context of an allegation of misrepresentation of a kind which had 

a direct bearing on the merits of the two competing applications. 

The Judge has observed that, as a matter of common sense, it 

might have been expected that the Registrar would enquire further 

into the application. There was power for him to do so under 

s.11 of the Act. We go further and say that there was a clear 

obligation on him to do so. 

The general principle which is to be applied is that expressed by 

Lord Pearce in Padfield v Minister of Agriculture Fisheries and 

Food (1968) A,C. 997 at p.1053: 

"If all the prima facie reasons seem to point in favour 
of his ta.king a certain course to carry out the 
intention of Parliament in respect of a power which it 
has given to him in that regard, and he gives no reason 
whatever for taking the contrary course, the Court may 
infer that he has no good reason and that he is not 
using the power given by Par.liament to carry out its 
intentions." 

In the light of that principle it was never appropriate for the 

Flegisr,rar to make a decision to register one of the th·o competing 

applications 1-.ithout. giving reasons of ctn:, .k;.nc:. If there had 

onl~· been one app.Licant and it were possible to sa.,· that the 

re s u J t o f i t. was s e l f - e v i de n t , or co u l d be s E' E~ n 1-. i L h re as on ab J 0' 

clarity, then the absence of reasons may we]l have been 

accept.able. Bu t. no s u c h con c l u s j on can b (-' re a c t,r:~ d he re , and we 
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consider the failure to give reasons was fatal. 

Accordingly the appeal must be allowed. 

The question then arises as to what course should now be 

followed. In the normal course one would expect that the matter 

should be referred back to the Registrar with a direction that he 

re-consider the application. However, because of the withdrawal 

of the two signatories and the allegations they have made this 

course would not be appropriate. 

There will therefore be an order of certiorari that the decision 

of the Registrar be removed into this Court and quashed. It is, 

of course, open to the F.P.T.E,A to make a fresh application if 

it should wish to do so. 

The appeal is allowed with costs. 

Si_?;:,_Jii-eit•i · Tikaram 
A6ting President Fiji Court of Appeal 

,if\.·,··-·-
i;;·~~~;~~i~i;;~· ............... ' '.''' 
Judge of Appeal 

...... 1:.?-~ .... 
Mr Justice Ian R. Thompson 
Judge of Appeal 


