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CRIMINAL JURISDICTION

CRIMINAL APPEAL NO. AAUC009J.948
(High Court Criminal Case No. 13 of 1983

BETWEEN
JOSEFATA VAKAROROGO APPELLANT
~-and-
THE STATE RESPONDENT

Appelilant Ln perscn
2ger

Mr Dane Tulgeragers Ior the EKespondent
Date and Place of Hearing : 12th November 1994, Suva
Date of Delivery of Judgment : 15th November 1994

JUDGMENT QF THE COURT

The Appellant was charged with the rape of Waga Robanakadavu
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on 16 February

(o)

9¢71 at Tovata. After a trial before Judge and
Assessors he was convicted on 5 May 1994 and sentenced to

impriscnment for & vears. All three Assessors expressad th
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opinion that the Appellant was gullty. The Appellant now appeals

against toth convicticn and sentence. ‘

The DroNsedilllcon Case Was Lhat, on Tthe merniag of 2% Fenpruary
Lo - r - P 1 - - - A -
16%1, Waga met a schecol friend, Asinate

on the rcad. Waga did nct know them.

the Appellant who 1s reiatsd o her.
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whe was subsequently also charged with rape, and the third was
Jonetanl 3Sereka. Asinate knew the latter two as they lived near

ner home.

Jonetanl took hold of Waga and led her to a house near 2a
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church. Asinate tried =to was restrained by the
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Appellant. Waga's =2vidence was that she was szrirzred o©f her

clotnss inside the ~hcuse and then -raped »7 Jonetanc. Srne had
been a virgin and the whole experience was sSo painful and

stressing for her *that she lost consciousness. When she

ragained consciousness first the Appellant and then Sakiusa raped
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she said that both raped her again
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The Appellant when interviewed by the Police denied naving

raped Waga. and he gave evlidence tos the same 2fiect at his trial.

The Apveilant's MNcTice CIf 0 Appezl 13 dizocurszive  and
LImuTsTI32, TUT othe mann 2Ifzcht 27 1T ovg thzt o thes Ldsntifilicaticon
©f nim a3 cohe oI tThose who raped Waga was unsatlsiacTory A
Surthsr sround was That o Tne varlilli wasz 3gainsT the wasight of
zvidance Lecauss I3 T2rTaAln LnTONSLETANTLIES DA TWESD LLE
wWitnsIses Those laccnIisiendles were oI, nowevar, such as Lo
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particularly where there are a number of pecple present in the
vicinity of an alleged offence, 1s always one to bhe considered

with care.

The Appellant's submission 1s that Waga onlv sought to
identifyv him by the description of his height and staturs rather
~han bv hisg facial features. He also savs that the 1nitarior of

the nouse 1n wihich the incident cccurrsed was darkX sncugn ¢ causs

P ¢ = L - T Y -l " o~ . 4 .
real difficulty in clear ldentificaticn.
= oy 4 = 1" < - c
The fact Waga identified the Appellant in Court was nct, oOfF
~ e e FSi At ane T o S Al3Aarnt e AF =ma Armpnal T zne 5 n oAma AL
JIurse SurZilcLent. d . -Q’:‘;‘\._L._y’ o e }:DV__.‘.S.-u 2.0 — it L
“h0z2e Trassnt wWas, however, cle2arliv estapilsiaed. In particular,

Asinates not only kKnew him, but was rslated to him. Waga herself

had amplie opportunity to see each of those whom she said raped

her poth before going into the house, and in the bush afterwards.

Tt is difficult to think that, in the middle of the afternocon,
»

the interior of the house was so dark as to preclude anv guestion

of recognizing individuals. Waga saild that she was able tc se=

supermarksT, alld tnls wWas zvidence vhinh Lne As3sesSscrs 2Tz
sntitliad TC accapt I'n any event, Tns sacond rags oIcurred in
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Thz Judge covrecotly direscted tTnas ASZI3S0rs 33 TI The nead
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Iar  coorroaporatlon 2f Waga 30 evidencs ana SoTIEN hem, 3_30

sorrectly, Thar the 2vidence ©f Asinate was Capabpie ©I amcunting
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to os~rrchboration. There was,. 1n addition. th
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Asinate's mcther at the first opportunity

As the Appellant was unrepresented at his trial and alsoc on
his appeal we have pald particular attention to evidence which
was gilven at the trial and to the matters he has sought to raise.

We nots tnat the Judge 1in summing-up did not make express
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Tne well—-Xnown cbssrvations in Turnbull’

been a desirable course. We are, however, satisiisd that there

was evidence which entitled the Assessors to reach the opinions

which t“hev d4id and for tne Judge Zo convict. Ths appeal against
convioTion must accordingly be dismissed.
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As to sentence, the Appellant is now 25 vears of age, and at

Fh
ot

ne offence was 22. He nad been drinking and was no

®

the time of
doubt materially affected by alcohol but of course this is nct a

mitigating circumstance.

The ordeal to which Waga was subjectad was a varticularly
brutal and vicicus zne. She had no sexual experience and tnere

1s lztrls wender thet the strass was sSuUch a3 =0 <auss Ner To 10ose

Tonscilousness This, of course, was nct solelv attriputable to
the actions o7 Tne Appeilant, pbui ne played 3 Zull part in what
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vy 0f the offience of rape. We
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incraaslng prevalence in this count

agree with him that a deterrent sentence was called Zor and dc
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not consider a term of 8 vears exXcessive in the circumstances.

The appeal against sentence is also dismissed.
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Moti Tikaram
sident Fiji Court of Appeal

-

Sir
Judge of Apveal

...................................

Mr Justice Ward
Judge of Appeal
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