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JUDGMENT_OF THE COURT 

This appeal is concerned only with the quantum of damages 

awarded by the High Court. Liability was admitted by the 

appellants and consent judgment entered in respect of 1t. 

'!'he claim was for damages for negligence and interest 

thereon. It related to medical treatment provided at the 

Colo~ial War Memorial Hospital between August and November 1982 

for injuries to the respondent's right leg sustained i~ a soccer 

match in Suva on 1 August 1982. As a result of negligence, the 

medical treatment resulted in the lower part of the leg becoming 

gangrenous. It was amputated below the knee :n January 1983. 

At the cime cf the .:.n7J.ry th'::! r~spJnciec11:. w,3s 19 yea:~s cLi. 

H1s farents' home was i~ Fiji but he had gone to Aust=a:ia to 
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study at a university in Sydney. He had returned to Fiji for a 

short visit. From 2 August 1982 to 3 November l982 he was an in

patient at the Colonial War Memorial Hospital. On 5 November 

1982 he returned to Sydney and was an in-patient at hospitals 

there until 4 February 1983. 

As a result of the gangrene and the am~u~ation :je 

respondent suffered a great deal of pain; he con~inues to 

experience "phantom" pain in the lower leg. A ;:,rosthes1s was 

fitted after the amputation; it has been changed several times. 

On occasions the stump of the leg has become ulcerated because of 

rubbing by the prosthes:s. 

Because of the pain and the consequent psychological effects 

the respondent was unable to complete his degree in 1984, as he 

had previously anticipated doing. Instead he completed it in 

1986. The degree was that of Bachelor of Science-~ He had 

originally intended undertaking further study on completion of 

his degree, in order to qualify for appointment as a pathologist. 

Because of the pain and the consequent psychological prcblems he 

~as unable to concentrate on studies well enough :c undertake 

that course. However, he did undertake a Pathologist 

Technician's course at Sydney Technical Col~ege in 1987 and 1988; 

during that period he was working part-time and earning between 

Austr3l1an $1S.OOC ant Australian $17,000 per annum. On 

~cmplet10n of the course ie obtained employmec: as a hcs91:al 

scientist in the area ~f cytogenetics. His salary :n July 1990 

was Austr3lian $35,000 per annum. A: t~at time the salary of a 
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pathologist, according to evidence given by the respondent at the 

trial, was .Australian $40.000 per annum. He gave evidence that 

in 1985 he could have earned Australian $25,000 per annum, if he 

had completed his degree in 1984. In 1988 he was granted a 

permanent residence visa to reside in Australia. From then until 

the trial he had continued to reside, and to make his career, in 

Australia. 

The learned trial Judge awarded Australian $13,433 special 

damages, being $84,500 less $71,041 already paid by the 

appellants to the respondent. He also awa~ded Australian $20,200 

interest on the special damages and Australian $184,000 general 

damages with Australian $165,600 interest thereon. That made a 

t .J ta 1 o f Aus tr a l i an $ 3 8 3 , 2 5 9 , i . e . $ 4 5 4 , 3 O O 1 es s the $ 71 , O 41 

already paid. However, the judgment, as formally drawn up and 

sealed, inadvertently omitted the Australian $13,433, .i.e. t!1e 

balance of the special damages. 

The appellants' grounds of appeal a~e:-

1. ___ THE judge erred in law in using a multiplier which 
was excessive and inappropriate in the 
circumstance of this case. 

2. ____ THE Judge erred in law in using an interest rate 
of 4% payable on the special damages from the 
date of the issue of the writ. 

~- ___ THE Judge erred in law in awarding inordinately 
high general damages which were out of all 
proportion to the circumstances of the case and 

.the previous decisions of the Courts of Fiji. 

4. TijE Judge erred in law in using an interest rate 
of 10% payable on the general damages from the 
date of the issue of the writ. 
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5..-"----- THE Judge erred in law in awarding damages in 
Australian currency instead of Fijian currency. 

So far as ground 1 is concerned, in assessing loss of future 

earnings His Lordship used a multiplier cf 20 and a multiplicand 

of Australian $5,000. The multiplicand was the difference 

between the salary of a pathologist and the salary received by 

the respondent as a hosp1~al scientist. The loss cf earnings 

resulting from the two years I delay in completing the degree 

course was one subject of the award of special damages. At the 

time of the trial the respondent was 27 years old. He had given 

evidence that he anticipated working until he was 55 years Jld 

and then retiring. 

His Lordsh1p used a similar multip2.ier in assessing the 

future cost of purchasing artificial limbs. He said that he had 

chosen the multiplier of 20 for both loss of future earnings and 

the cost of purchasing the artificial limbs in order,"to make 

reasonable allowances for the contingencies and vicissitudes of 

life". 

In Jefford v Gee [1970] 2 Q.B. 130 Lord Der.n1ng M.R. sa:d 

that the amount awarded for loss of future earnings should be 

such that, if invested at interest, it would be sufficient. tJ 

compensate for the future loss. In cur view, once the 

multiplicand has been decided upon, tje mul:1pl1er siculd be susn 

as will be likely over the years tc prov1d~ sL£fic1e~: 

::cmpensatic,n w1 thout over-,::cmpensat inq. 

the respondent should be nc worse nr: . but 
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better off, than he would have been if te had suffered no injury 

and had worked tc his full capacity throughout. That means that 

the lump sum, as well as the interest on i:, should have been 

expended over the years to put the respondent in the position 1n 

which he would have been if he had suffered no injury. 

:f the multiplier is 20, 5% of the lump sum •':!quals the 

multiplicand. In other words, if the lump sum can be invested at 

5% interest, the lump sum is not reduced in monetary terms. 

However, its value may be reduced by inflation. In recent years 

the inflation rate in Australia, where t~e respo~dent is most 

likely to invest the lump sum, has been very low. A multiplier 

of 20-is, in cur view, too high for calculating loss cf future 

~arnings. M~ Gates informed the Court that he had been unable to 

find a reported decision anywhere in which a multiplier exceeding 

16 was applied in calculating damages for the loss of future 

earnings. We believe, having regard to the long worJCi.ng life 

which potentially lay ahead of the respondent, that 15 would be 

appropriate in the present case. 

We note in passing that the appellants have not cha:lenged 

the quantum of the multiplicand. That surprises us as there 

can be no certainty that the respondent would have been 

successful in qualifying himself for emplovment as a pathologist. 

However, 1n view of the course chosen by the appe!la~ts, that is 

not a ma~ter which we have to consider. 

The period ,..;h:..ch had -::.o be t:1ken ir;t: ac:c-ount in f:xi:1<; F: 
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~u:t1plier for the purpose of assessing loss of fut~re earnings 

was not the same as :hat to be taken into account for t~e purpose 

o~ assessing the future ccst of purchasing artificial limbs. The 

for mer was the respondent's working life; the lat :er was the 

whole of his life. Further. some matters relevant to the fixing 

of the multiplier for the first purpose are not relevant for the 

second purpose, e.g. the respondent's employment prcs~ects and 

the possibility of his returning to reside in Fiji. !n cur view 

a multiplier of 18 is appropriate. 

The second grou::1d c:rncerns the rate cf interest on the 

special damages. His Lordship assessed the amount of special 

damages as $84,474 and awarded interest on that amount at the 

rate of 4% from 3: July ~984. when the writ was issued, until 10 

Ju~y 1990, the date on Which the special damages were assessed. 

The appellants have pointed out that initially special damages 

were not claimed specifically. However, subsequently particulars 

of special damages were served in March 1987. They totalled 

$22,909; that did not include interest. Amended particulars of 

special damages, totalling $83,129, with a claim for i~terest. 

were served in July 1990. 

D1clock, with whose iudgment the ether Lords of Appeal concurred. 

nor~d that interest was ~warded to compensate f2r mcneys bs~~g 

unlawful:y w1thheit by :he tortfeasor. He then cbserved at page 

that 11 a person can hardly be said to be "wrongfully 

withholding" a sum of mcn<?y owing tc anct::ier at a t::.me when the 
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amount, if any, that will ultimately be fcund tCl be owing 1.s 

unknown and no demand has yet been made for it. The respondent 

1n the present case did not plead that demand had been made for 

the special damages before March 1987. The first appellant paid 

the respondent $15,000 on 30 November 1989. So the appellants 

"wrongfully withheld" $22,909 from March 1987 to 30 November 1989 

and $7,909 from then until July 1990 when H:s Lordship assessed 

the quantum of the special damages. It was only in respect of 

those amounts and those persons that interest should have been 

awarded to that date. His Lordship did not state why he did not 

award interest to the date of judgment in 1993. 

because the respondent was responsible for 

judgment being delayed from July 1990 onwards; 

Possibly .:..twas 

delivery of the 

if that was the 

reason, it would have been helpful if His Lordship had made it 

clear. He had power to award interest either for the whole of 

the period between the date of issue of the writ and the date 0f 

Judgment or for any shorter period within that pe1:tiod ( see 

Section 3 of the Law Reform (Miscellaneous Provisions)(Death and 

Interest) Act (Cap 27)). The matter was not the subject of 

3.r:;peal by the respondent; sc we have not che,nged tr:e date to 

which inte!'est is to be paid. There ·11as no delay by the 

respondent before July 1990 such as wculd justify a decision not 

tJ award any interest at all. 

The purpose of :he award of interest 0n special dama9es 1s 

tc put ~he injured pe~son :n the same f1nan2ial 

pos1~1on. so far as :s possible, as he wcu:d have been 1n if the 

amount of the damages had been paid to him as soon as he s&rved 
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his writ and to deter the tortfeasor from delaying payment. 

Special damages are awarded for economic loss; the assessment of 

their amount is not a matter cf setting a conventional figure, as 

1 t is in respect of non-economic loss, ( as to which see Wright 

(supra) at page 777) and the rate of interest is not to be simply 

what is conventional. As the award relates to a period w~ich has 

elapsed when the judgment is given, the rates of interest and 

inflation during the period are ascertainable and speculation 

about matters which are uncertain is not required. However, no 

evidence of interest or inflai::.ion rates was ;>resented to His 

Lordship. In those circumstances there is no basis for our 

reaching a conclusion that he erred in fixing the rate as 4%, 

which was certainly not unduly generous. Applying that rate to 

the amounts, and for the periods. referred to above gives a total 

of $2 ,'7 00. 

The third ground of appeal concerns the level of the general 

damages awarded in relation to the circumstances of the case and 

the previous decisions of the courts in Fiji. There ii no doubt 

that in fixing the quantum of general damages atria: judge, 

having calculated the amounts which appear to be appropriate 

under the various heads of such damages, must t:-:.en consider 

whether the total of those amounts is itself appropriate in all 

the circumstances of the case. In coming to a conclusion on that 

matter he should have regard to the need for cons~stency in the 

level of general damaqes aw3rded in similar cases However, such 

s~m1lar1ty must 1nclude matters s~ch as tte pre-:~j~r~ earn~ng 

capacity or prospec'.:s cf inJured person, no:::. :nere 1 ·_1 

nature of the in1ury. There may also be d~spar1ty ~n the degree 

of ~ain and suffering and the extent of the less cf the amenities 
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In the present case, the result of our decision in respect 

of the f 1rst ground of appeal will be to reduce the amount 

awarded for loss of future earnings by $25,000 and the amount 

awarded for the future cost of purchasing artificial limbs by 

$2.,400. We have found that the amount assessed for the future 

cost of purchasing artificial limbs was reasonable. $10,000 was 

awarded for the "estimated cost of future care". A written 

report from the Rehabilita-i:.icn Centre in Sydney, which was 

received in evidence at the trial, referred to possible need of 

fuLure care in the following terms:-

"If needed, medical care will basically be 
associated with the supervision of 
[prostheses]." 

~here was no evidence of the likely cost. ~is Lordship observed 

that ft was impossible to speculate with any accuracy what it 

wou:d be. He chose $10,000 as "a reasonable sum" for the 

respondent to invest and have available to meet such costs when 

they arose. We do not find any error in that approach. 

The remaining head of general damages identified by His 

Lordship was "pain and suffering and loss of amenities of life". 

p . . ain. suffering and loss of the amenities of life are not 

susceptible of measurement in terms of money; a conventional 

figure derived from experience and awards in comparable cases 

must be assessed ( see W_ri.9.ht ( supra l page 777). However, that 

conventional figure, reflecting society's view of current values, 

cannot be assumed to remain static in the pr-ssen:e ::>: h~;,h 

inflation and substantial increases in the cost of living. His 

Lordship assessed Lhe amount in the rgspondent's case as 

Australian $50,000. 

The evirlence was that the resoondent suffered severe oa1n 
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from August :982 to January 1983, that he was extremely 

distressed that his leg was amputated and attempted suicide in 

hospital shortly afterwards, and that he still experienced pain 

in the stump from time to time due to ulceration and also 

"phantom" pa in. He had been an act i V9 vcung man, a keen 

sportsman. He can no longer participate in any sports requiring 

use of the legs and has in fact given up sport ge'1erally. He 

gave evidence that he was embarrassed in company by being one

legged and could not stand for more than 10-15 minutes; so he 

avoided social gatherings. He believed that, because of the loss 

of his leg, he was unattractive to women; at the time :yf the 

hearing in 1990 he was still single at the age cf 27. The 

duration and intensity of his pain puts it at a fairly high level 

on the scale of pain and suffering of persons suffering injuries. 

His loss of the amenities of life is subs~antial but, 

comparatively. not at such a high level on the scale as his pain 

and suffering. The amounts awarded in recent times by the courts 

in Fiji for pain, suffering and loss of the amenities of life at 

a level somewha-c: below t.hat level have been of the f,".Jrder of 

Fijian $25,000 - Fijian $35,000 (see e.g. Madhukar Nath Sharma v 

Vijendra_Pra_~_c!_q__ (High Court Civil Action No. 40 of 1988: 6 

August 19 91) ) . However, in bJ1J.J:]:."s!_ ___ K_u!J1?.I." __ 5-_iJ1_g_h v Rentoki_l 

L9 bQra,_t9r_i.ee I.td (Civil Appeal No. 73 of 1991: :;;o August 1993) 

this Court, differently constituted, observed at page 12 that 

generally amounts awarded in Fiji for various types of injuries 

h 1d bee:: 11 wel l be low the figures [it] might think appropriate" in 

,\u9:1st 2..':-9?. ~n cu:- view Australian $50,000, as assesse,:: by Hi:3 

Lordshir. 1s apprcpria~e 1n the present case. 

The sum ~f the amounts which we rega:::-rt as Appr~pr1ate under 

t. he '! a r i cu s heads of gene:::- a l damages 1 s Aust .::- a l i an $ 1 5 6 . 6 0 C . 
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We turn, therefore, to the fourth ground. Counsel for the 

respondent has conceded that interest should not have been 

awarded 1n respect of that part of the general damages 

attributed to loss of future earnings. 

natur8 of that head of general damages. 

That is because of the 

Aircraft K41!ipment_Ltd [1975] 1 W.L.R. 1570, a decisicn of the 

English Court of Appeal.) On the same principle interest should 

not have been awarded in respect of those parts of the general 

damages attributed to the future cost of artificial limbs and to 

the estimated cost of future care. Interest was pro?erly awarded 

in respect of pain, suffering and loss of the amenities of life. 

(supra) Lord Diplock, dealing with a statutory 

provision in England substantially similar to section 3 of the 

Law Reform (Miscellaneous Provisions)(Death and Interest) Act 

(Cap.27), observed at page 781 that, just as the amount awarded 

for non-economic loss could only be a "conventional figure", "the 

award of "simple int•erest" at a particular rate on that lump sum 

as the method of assessing compensation for the tempora~y loss of 

the use of it between the date of service of the writ and the 

date of judgment is wholly conventional". The rate set in any 

particular case should accord with guidelines established by the 

courts over time. For such guidelines to serve the purpose o: 

promoting predictability 3.nd hence settlem8nt c·f slaims. in 

practice they must not be altered with any frequency; any 

a 1 ter ;l '::.on should be made onl v after "the long term trend of 

inflation has become predictable with much more confidence" (per 

Sord Diplock at pp. ~85-786). It is clear that 1n E~gland the 

c~ur~s have taken a restrained approach to s~tting the 

gu1del1nes; the House of Lords set 2% as the ~a~e to be awarded. 

In our view the rate :)f 10,l; s8':: by His Lordship was much toe 
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So far as the fifth ground of appeal~~ concerned, Mr Singh 

has ackncwledged that, if English law is followed, the courts in 

FiJi have power to award damages in foreign currency, should do 

so when that would most fairly compensate the plaint~ff and could 

do so if the resu::_t would be more iust. /3ee ThE? Desp_i,_na [1979} 

A.C. 685.) However, he submitted that, because at the time when 

the respondent, then 19 years old, suffered his ~njury his heme 

was in Fiji with his parents even though he was studving at a 

university in Australia, damages should have ::ieen awarded in 

?ijian currency and at a level appropriate in Fiji r3t~er than 

Australia. Mr Gates said that it was of little concern to the 

respondent in what currency the damages were actually paid, so 

long as they were calculated initially in Australian dollar terms 

?J.nd by reference to the losses he had actually suffered in 

Aust:::-alia. 

In Hoffman v Sofaer [1982] 1 W.L.R. 1350 :.he High Court, 

awarding damages to a foreign national for personal injuries 

suffered in England, did so in the currency of his country except 

for the damages awarded for pain and suffering. It is to be 

noted, however, that both counsel consented to that course being 

adopted. 

In our view it is entirely app~op~iate. when assessing the 

amount of losses suffered not in Fiji but in another country, tc 

do so 1n the currency of that other .:;,Junt!"'' 3.n•:1 ·,vith pr)\c•::-:::-

regard pa1d ~c the circumstar.ces of the in~ured rer3on's ~1:e 

there. In this case all the economic losses and e~pen2es f~r 

which '::.hf respc,ndPr.t i,; be1n 11 compensated by w::r: .)f g"'r.~r3 l 



13 

suffered in both Fiji and Australia in about equal proportions 

but the loss of the amenities of life has been, and is likely in 

future to be, suffered mainly in Australia. In our view the 

manner 1n which in this case the damages were assessed and 

awarded 1n Australian dollars was appropriate. 

For the reasons we have stated the a:;Jpeal is all;Jwed in 

part. We set aside the award of interest on the special damages, 

the award of genera: damages and the award of interest thereon. 

In their place we substitute an award of Australian $2,700 

interest in respect of the special damages. an award of general 

damages of Australian $156,600 and an award of Australian $18,150 

as inte:::-est thereon. Therefore, when the amount of special 

damages, which remains unchanged at Australian $13,433, is 

included, the total amount of damages and interest is Australian 

$190,883. 

We understand that the appellants have paid a substantial 

part of this amount since judgment was entered in the High Court. 

In deciding what order should be made in respect of costs. 

we note that the matters on which the appellants have principally 

succeeded were ones 1n respect of which the errors were 

essentially made by the trial j udg1:: without the respondent 

having contributed to them. We note also that the Court, when it 

dealt 1n Ma~ 19S4 with applications for a stay order and fer t~e 

appeal to be struck out, made no order for the payment of the 

c~sts inc~rred in respect of those appl:cat1cns. The respondent 
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was substantially successful in respect of them. In those 

circumstances we consider it fair to order the respondent to pay 

50% of the appellants' costs of this appeal. including thei~ 

costs of the two applications, and we do so. The order for 

payment of costs in the High Court made by His Lordship is 

affirmed. 
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