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IN THE FIJI COURT OF APPEAL

CIVIL JURISDICTION

CIVIL APPEAL NO. 42 OF 1992
(Judicial Review No. 24 of 1990)

BETWEEN:

THE MINISTER FOR FOREIGN AFFAIRS

FIRST APPELLANT
(Original First Respondent)

GOVERNMENT OF HONG KONG

SECOND APPELLANT
{Original Second Respondent)

and

TAM SUK-CHONG TAMMIE

RESPONDENT
{Original Applicant)

Mr Nainendra Nand with Mr J. Udit for the 1st Appellant
Mr Andrew A. Bruce with Mr R. Gopal for the 2Znd Appe%lant
Dr M.S. Sahu Khan and Mr R.P.G. Haines for the Respondent

Dates of Hearing : 22nd and 22rd Februarv, 1994
Delivervy of Judgment : 26th April, 1994 -

JUDGMENT OF THE COURT

Order appealed from

This iz an appeal from the decision of the Suva High Court

whereb? Byrne J. on 2nd September, 19382 made the follcwing

orders -




A

2
" I order that Certiorari go to quash the decision made by the First
Respondent on the 18th of May 1990 to issue an Authority to Proceed to
enable the Nausori Magistrate's Court to continue with the Extradition
Proceedings (Criminal Case No. 760 of 1988) now pending before the
Nausori Magistrate's Court to extradite the Applicant from Fiji to Hong
Kong and the Authority to Proceed aforesaid.

. I further order that the said extradition proceedings be forever
i’ stayed.

I further order that the Applicant's Passport be returned to her
forthwith."” (Note: Altered by consent to "immediately after

21 days".)

The Appellants are the Minister for Foreign Affairs
hereinafrter referred to as the 1lst Appellant and the Government
of EBEong Kong hereinafter referred to as the 2nd Appellant. The
original Applicant 1s the Respondent and will ke referred to as

such in this judgment.

1st Appellant's grounds of appeal

&
The 1st Appellant's grounds of appeal (as amended) are as

follows:

.' "y, THAT the Learned Judge erred in law in making a finding that the

Respondent had a legitimate expectation to be heard prior to the
issuing of the Second Authority to Proceed.

2. THAT the Learned Judge erred in law in failing to evaluate the
decision making process and Instead proceeded to analyse and
adjudicate into the merits of the application.

3.  THAT the Learned Judge erred in law in finding that the eight
offences of conspiracy to falsely account and five offences of
conspiracy to furnish false information do not fall within the
definition of extraditable offences under the Extradition Act,

p : Cap. 23.
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THAT the Learned Judge erred in law and in fact in finding that

there was no evidence that the offences in Hong Kong for which
extradition was sought were punishable by twelve months
imprisonment or more." (See Supplementary Notice of
Appeal filed on 1/11/93 by the State Solicitor as
counsel for the 1st Appellant.)

The lst Appellant is also asking for costs in this Court and

the Court below.

2nd Appellant's grounds of appeal

The 2nd Appellant has lodged 6 grounds of appeal and these

read -as follows:

"1 R

THAT the learned Judge erred in law in finding that there was no
evidence that the offences in Hong Kong for which extradition was
sought, were pumishable by twelve months imprisonment or more.

THAT the learned Judge erred in law in finding that the matters
particularised in the Hong Kong warrant if proved would not
constitute an offence in Fiji.

THAT the learned judge erred in law in finding that the failure
of the Minister for Foreign Affairs to specify the corresponding
Fijian offences made his decision to 1issue the authority
insupportable in law.

THAT the learned Judge erred in law in finding that the (8) eight
offence (sic) of Conmspiracy to Falsely Account and (5) five
offences of conspiracy to furnish false information do not fall
wWithin the meaning of extraditable offences under the Extradition
Act Cap. 23.

THAT the learned Judge erred in law in finding that the Minister
erred in failing to give the Respondent the opportumity to show
cause as to why he should not issue the authority to proceed.

THAT. the learned Judge erred in law in finding that it was for the
appellants to prove the offences for which the respondent was
charged were extraditable offences.'
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Respondent's Notice

The Respondent's Notice filed on 24th September, 1993 reads

as follows:

"The Respondent says that the Judgment of the Honourable High Court be
affirmed on the grounds appearing in the Judgment of Byrne J and in any
event upon the further grounds.

1.

That the relief sought by the Respondent and as ordered by the
Honourable the High Court be sustained upon all the grounds
appearing in the Respondent's Statement filed in the High Court
pursuant to Order 53 Rule 3(2)of the High Court Rules and which
appear on pages 236 to 246 of the Record in as much as the Learned
trial Judge only dealt with grounds (d), (e) and (m) of all the
grournds for reliefs presented to the High Court by the Respondent.

That in any event the purported offences for which the Respondent
has been charged in Hong Kong and in respect of which the
purported warrants for arrest have been issued in Hong Kong and
which charges formed the basis of the Extradition Proceedings the
subject of this appeal are not such as are offences which fall
within any description set out in the schedule to the Extradition
Act and are punishable under that law with imprisonment for a term
of twelve months or more.

That there is no valid appeal before this Honourable Court in as
much as the Notice of Appeal was not presented by the First
Appellant in accordance with the Court of Appeal Act and the Rules
thereunder.

That the Appellants have no locus standi in presenting this Appeal
to this Honourable Court and/or this Honourable Court has no
jurisdiction in the matter.

That in any event the purported affidavits filed by the Appellants
were defective null and void and accordingly, the learned Judge
erred in law and Iin fact 1in placing any reliance on the same 1in
as much as the Affidavits did not comply with the requirements of
Order 40 of the High Court Rules and the Laws relating thereto
particularly relating to the affidavits of Ratu Sir Kamisese
Kapaiwai Tuimcilai Mara and Apaitia Vute Matanatoto Seru which
were not sworn before a Commissioner for Oaths before whom such
affidavits could be taken."
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Background

A brief factual background to this appeal is set out in the
2nd Appellant's written submissions and it can be usefully

repeated here. It reads as follows:

" On November 12, 1988, a Resident Magistrate in Fiji issued a
provisional warrant of arrest for the Respondent Tam Suk-Chong pursuant
to his jurisdiction under S.8 of the Extradition Act. The Respondent
was arrested and granted bail on November 13th(sic), 1988. On November
24, 1988, the Governor of Hong Kong made a request to the Honourable
Minister for Foreign Affairs for Fiji (hereinafter referred to as ''the
Minister”) for the extradition of the Respondent. Furnished with the
request was a certified true copy of a warrant for the arrest of Tam
issued by a Hong Kong Magistrate on November 4, 1988, with information
and charges attached thereto. The charges referred to were 5 offences
of false accounting and 5 offences of furnishing false information, all
offences contrary to the Theft Ordinance of Hong Kong.

. On March 30, 1989, the Minister issued an Authority to Proceed
ordering a Magistrate to proceed with the case against the Respondent
in accordance with the provisions of the Section 7 of the Extradition
Act Cap. 23. The Resporndent applied for judicial review to quash the
decision of the Minister for Foreign Affairs to issue the authority to
proceed.

On December 30, 1988, a further warrant of arrest was issued in
Hong Kong by a Hong Kong Magistrate in respect of 8 charges of
conspiracy to falsely account, contrary to the Theft Ordinance of Hong
Kong, and 5 charges of conspiracy to furnish false information, contrary
to the Theft Ordinance of Hong Kong. As a result, a second request for
the Respondent's extradition was made by the Governor of Hong Kong,
dated April 19, 1990. After receiving the second request, the Minister

D issued a second authority to proceed, dated May 15th(sic) 1990.

On or about July 15, 1990, the Judicial Review proceedings in
respect of the first Authority to Proceed were ordered discontinued
after an undertaking was given by a Hong Kong prosecutor that the
Respondent would not be indicted in respect of the 10 charges which were
the subject of the first warrant. The extradition proceedings which had
been directed in the initial authority to proceed issued by the Minister
were then stayed by the High Court.

On August 13, 1990, the Respondent was given leave to apply for
an order for Certiorari to quash the second authority to proceed
(Judicial Review No. 24 of 1990).
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The Certiorari application was heard on various dates between
September 9, 1991 and April 8, 1992. Judgment was given on September

2, 1992 by Byrne, J. quashing the Authority to Proceed issued by the
Minister."”

To the above background we add that before the 1st Appellant
issued his first Authority to Proceed, the Respondent lodged a
petition with the 1st Appellant on 20th February, 1989 requesting
him not to issue the Authority to Proceed. However, on 3rd
March, 1989 the 1st Appellant advised the Respondent that he had

considered her petition but was declining it.

Relief scught

The relief sought by the Respondent by way of Jjudicial
review was stated in her Statement made on 9th August, 1990 under

Order 53 rule 3(2)(a) of the High Court Rules 1988 as follows:

P

(a) For an Order of Certiorari to quash the decision made by
the Minister of Foreign Affairs under Section 7 of the
Extradition Act Cap. 23 (hereinafter called '"the Act') on
the 18th May 1990 purporting to be made under Section 7
thereof to issue an Authority To FProceed (''the Second
Authority To Proceed”) to continue with the Extradition
Proceedings (Criminal case No. 760 of 1988) now pending
before the Nausori Magistrate's Court so as to extradite
the Applicant from Fiji to Hong Rong and to quash the
Second Authority To Proceed aforesaid.

(b) For an Order that the Respondent do pay the Applicant's
costs on the basis of common fund and/or Solicitor/client
relationship."”
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Subsequently on 27th August, 1991 by an amended Statement
made under Order 53 rule 3(2)(a) the Respondent sought the

following relief:

"(a) For an Order of Certiorari to quash the decision made by
the First Respondent purporting to be made under Section 7
of the Extradition Act Cap. 23 on the 18th May 1990 to
i issue the Second Authority To Proceed to enable the Nausori
Magistrate's Court to continue with the Extradition
Proceedings (Criminal Case No. 760 of 1988) (now pending
before the Nausori Magistrate's Court) to extradite the
Applicant from Fiji to Hong Kong and the Second Authority
To Proceed aforesaid.

(b) For an Order that the Extradition Proceedings (Criminal
Case No. 760 of 1988) imsituted (sic) by the Director of
Public Prosecutions for and on behalf of the Government of
Hong Kong against the Applicant and now pending in the
Magistrate's Court at Nausori as aforesaid be stayed
pending the completion of this proceeding or until further
Order on such terms as His Lordship thinks just and proper.

. (c) For an Order that the Respondents do pay the Applicant’s
costs on the basis of common fund and/or Solicitor/client
relationship."

Respondent's grounds for relief

The grounds upon which, in her amended Statement, the

Respondent sought that relief were{—

"(a) That the First Respondent erred and misdirected himself 1n
law in not coming to the decision that the Government of
Hong Kong's request for the Applicant’s extradition was
made for the purpose of prosecuting her in Hong Kong on
daccount of her race or political opinions and In so doing
he misconstrued and or did not consider the full
implications of Sections 6 and 7 of the Act;




(b)

(c)

(d)

{e)

(f)

{(g)

(1)
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That the First Respondent erred in law and misdirected
himself in not coming to the conclusion that the Applicant
might be prejudiced at the trial or punished or detained or
restricted in her personal liberty by reason of her race or
political opinions and in doing so he misconstrued and/or
did not consider the full implications of Section 1 (1) (c)
(sic) of the Act;

That the First Respondent erred in law and misdirected
himself in not coming to the decision that there is a
strong probability that the Applicant will be prosecuted in
Hong Kong after her return to Hong Kong for other and
additional offences (for the same reasons as aforesaid)
apart from the thirteen (13) Charges referred to in the
Second Authority To Proceed and in so doing he misconstrued
and/or. did not consider the full implications of Section 3
(sic) of the Act;

That the First Respondent erred in law and misdirected
himself in not coming to the decision that the eight (8)
Offences of Conspiracy to Falsely Account contrary to
Common Law and Section 19 (1) (a) of the Theft Ordinance
Cap. 210 do not fall within the description of extraditable
offences set out in the Schedule of the Act and referred to

in Section 5 therect;

That the First Respondent erred in law and misdirected
himself in not coming to the conclusion that the five (5)
Offences of Conspiracy to Furnish False informaticn
contrary to Common Law and Section 19 (1) (b} of the Theft
Ordinance Cap. 210 do not fall within the description of
extraditable offences as set forth in the Schedule of the
Act and referred to in Section 5 thereof;

That the First Respondent erred in law and misdirected
himself in not coming to the decision that Hong Kong was
merely a dependency of the United Kingdom and as such it did
not have the conduct of external relations and that the
United Kingdom Government alone had the right to issue the
Letter of Request to the First Respondent to extradite the
Applicant and that therefore the Second Letter of Request
issued by the Governmor of Hong Kong was null and void;

That the First Respondent erred in law in not coming to the
decision that Fiji cannot at the present time extradite any
person from Fiji to a Commonwealth Country under the Act by
reason of the fact that on the 7th October 1987 Fiji was
declared a "Republic'; that subsequently Fiji was expelled
form the Commonwealth and that her present status has not
been changed;

That the First Respondent erred Iin law and misdirected
himself in not coming to the conclusion that it would be
unjust and/or oppressive to extradite the Applicant for the
reasons inter alia :-
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(7)

(k)

(1)
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( i) Because of passage of time since the alleged
offences were committed.

(ii) Because of the fact that the Hong Kong

Government FAILED TO DISCLOSE to the
Authorities 1in Fiji and the Courts that all
moneys due and owing by the borrowing Companies
referred to in Counts 1 to 13 inclusive and
referred in the Second Warrant of Arrest dated
the 30th December 1988 issued by the Hong Kong
Government HAVE BEEN PAID IN FULL and that they
were paid within twelve (12) months of the
relevant borrowings.

(1ii) Because of the fact that the Hong Kong
Government failed to disclose to the Authority
and the Court in Fiji that in relation to the
same subject matters the Applicant has already
been named in (13) Charges for Conspiracy as a
Co—-Conspirator as hereinafter mentioned.

That the First Respondent erred in law in not analyzing
objectively the evidence presented to him by the Government
of Hong Kong before issuing the Second Authority To Proceed
dated the 18th May 1990.

That the First Respondent erred in law in not taking into
account that there has been an inordinate delay on the part
of the Govermnment of Hong Kong in completing its case
against the Applicant and that 1ts present efforts to
extradite the Applicant are not to prosecute her but to
assist its case against her alleged Co—Consipirators (sic)
in Criminal Case No. C25234 of 1988 now pending before the
Magistrate's Court Central at Hong Kong. The alleged Co—
Consipirators are Deacon Chiu, Dick Chiu and David Chiu.
It is now pending before the Magistrate's Court at Hong
Kong. They have been charged with eight (8) Offences of
Conspiracy To Falsely Account, contrary to Common Law and
Section 19 (1) (a) of the Theft Ordinance Cap. 210 and with
five (5) Offences of Conspiracy To Furnish Information
contrary to Common Law and Section 19 (1) (b) of the Theft
Ordinance Cap. 210.

That the First Respondent erred in law and misdirected
himself in issuing the Second Authority To Proceed upon the
grounds that an Order for extradition cannot lawfully be
made by the Nausoril Magistrate's Court; or it would not in
fact be made in accordance with the provisions of the Act.
(See Section 7 (3) of the Act).

That the First Respondent erred in law in not exercising
his discretion rationally and lawfully having regard to the
fact that the First Respondent knew or ought to have
known :— »
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(iv)

(v)
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That Initially the Applicant was charged with
the ten (10) offences namely Five (5) offences
of "False Accounting" contrary to to Section 19
(1) (a) of the Theft Ordinance Cap. 210 and
Five (5) offences of ‘'"Furnishing False
Information’ contrary to Section 19 (1) (b) of
the Theft Ordinance Cap. 210 Hong Kong.

That before the issuance of his First Authority
To Proceed on the 31st March 1989 relating to
the ten (10) offences as aforesaid, the First
Respondent knew or ought to have known that the
Hong Kong Govermment had laid additional or
substituted Charges before the Magistrate's
Court in Hong Kong whereby it charged the
Applicant with (13) offences. Particulars
whereof are now set forth in the Second Warrant
of Arrest issued by the Magistrate's Court in
(Central Magistracy) (sic) in Hong Kong on 30th
December 1988.

That he knew or ought to have known the
pendency of the said 13 Charges of Conspiracy
in Hong Kong either before or at the time when
the Affidavit of Mr. K.T. Kripas was filed in
the Judicial Review Proceeding No. 17 of 1989
instituted by the Applicant in this Honourable
Court.

He knew or ought to have known that the
Applicant was named in the (13) substituted or
additional Charges of conspiracy as a Co—
Conspirator in Hong Kong as aforesaid when Mr.
Nainendra Nand of Solicitor-General's Chambers
(from whom he has obtained legal advise(sic))
had written to the Applicant's Solicitors by
letter dated 19th March 1990 and forwarded a
proposed Affidavit of Mr. K.T. Kripas.

He knew or ought to have known that the
issuance of Second Authority To Proceed in the
light of all the circumstances existing as at
18th May 1990 were such that it was unfair,
oppressive and an abuse of process to issue the
same.

That the First Respondent erred in law 1In 1issuing the
Second Authority To Proceed :-—

(1)

(i1)

because he did not accord any opportunity to
the Applicant to show cause as to why the
Second Authority To Proceed should not proceed.

because the First Authority was still 1in
existence.
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(o)

(p)
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(1i1) because the Extradition Proceeding against the
Applicant instituted by the Hong Kong
Government (No. 760 of 1988) was then and (sic)
still pending before the Nausorl Magistrate's
Court.

(iv) because the First Respondent did not at any
time revoke his First Authority To Proceed.

(v) because having regard to all the circumstances
he acted in breach of the rules of the natural
justice Iincluding the rule relating to the
doctrine of legitimate expectation.

(vi) because it purports to confer jurisdiction or
authority to enable the Nausorili Magistrate's
Court to continue with the said pending
Extradition Proceeding.

That he erred in law in issuing the Second Authority To
Proceed well knowing that the First Authority To Proceed
and the Second Authority To Proceed were inconsistent with
the other (sic) and that the 1issuance of the Second
Authority To Proceed did not and could not lawfully confer
any jurisdiction to the Resident Magistrate at Nausori to

Continue to hear the said Extradition Proceeding.

That the First Respondent erred in law in holding that the
surrender of the Applicant was not requested by the Hong
Kong Govermment to prosecute or punish her on account of
her race, religion, nationality or political opinions, nor
that she would be prejudiced at her trial or punished or
restricted in her personal liberty in any manner. In so
doing he preijudged the relevant matters for consideration
if and when he was called upon to exercise his discretion
to issue or not to issue the final warrant to extradite the
Applicant in accordance with the provisions of Section 11
of the Extradition Act and particularly having regard to
the provisions of Sections (6) (sic) and Section (10) (sic)
(3) of the Extradition Act.

That the First Respondent erred in law 1in Issuing the
Second Authority To Proceed in that at the material time
Extradition Proceeding No. 760 was (and still(sic)) pending
before the Magistrate's Court at Nausori and it was
concerned with the charges relating to substantive offences
allegedly committed by the Applicant of False Accounting
contrary to Section 19 (1) (a) of the Theft Ordinance (Hong
Kong) and 5 offences of "Furnishing False Information"

contrary to Section 19 (1) (b) of the Theft Ordinance (Hong
Kong) and that the said charges were not at any time
concerned with any offence or offences of conspiracy to
commit any offence in Hong Kong.
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(q) That the First Respondent erred in law In issuing the
Second Authority To Proceed in a form which does not
confirm (sic) Wwith the forms prescribed under the
Extradition (Forms) Regulations and or it is npot in a
prescribed form as required by Section 15 of the
Extradition Act.

(r) The Respondent erred in law and or exercised his discretion
Irrationally in issuing the Second Authority To Proceed
when it was well known to him that the Applicant was

' already named as a Co-Conspirator 1in Criminal Case No.
C25234 instituted by the Attorney General of Hong Kong in
the Hong Kong Magistrates Court wheren (sic) DEACON Chiu,
Dick Chiu and David Chiu are named the Accused for the
eight (8) offences of Conspiracy To Falsely Account
contrary to Common Law and Section 19 (1) (a) of the Theft
Ordinance Cap. 210 and with five (5) offences of Conspiracy
To Furnish Information contrary to Common Law and Section
19 (1) (b) of the Theft Ordinance Cap. Z210. (The 14th
Count in the said proceeding is not relevant to this
Judicial Review Proceeding. )

THE impugned decision in respect of which relief is scught herein is :-

The decision of the First Respondent made by him on the 18th May 1990
‘purporting to be made under Section 7 of the Extradition Act Cap. 23 to.

' issue the Second Authority To Proceed to enable the Nausori Magistrate's
Court to continue with the Extradition Proceedings already instituted
by the Director of Public Prosecutions and now pending in the Nausori
Magistrate's Court (Criminal Case No. 760 of 1988) to extradite the
Applicant from Fiji to Hong Kong." (See pages 236-237 of the
Record.)

Basis of Order

b The broad conclusion on which His Lordship based his order

of Certiorari was:

"For the reasons which I have stated, in my judgment he should not have
issued the second Authority to Proceed and by doing so has misdirected
himself as to the correct legal principles to be applied. The result
1s that the application for Judicial Review is granted.'(See page 23
of the judgment appearing at p.465 of the Record.)

! As the result of representations made to him at the trial,

Byrne J. concentrated his attention on greounds (d) and (e) of the
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Respondent's grounds for relief; in his judgment only those two
grounds and ground (m)(i) were discussed. The appeals by the
Appellants concern those grounds; the Respondent's notice brings
into issue in this Court the remaining grounds, as well as the

new matters referred to in paragraphs 3, 4 and 5 of the notice.

Before addressing any of the grounds of relief, the grounds
of appeal and the matters raised by the Respondent's notice, we
consider it necessary to set out the relevant provisions of the
Extradition Act and to discuss 1in general terms the scheme for
which 1t provides for dealing with extradition regquests from

other countries.

Section 5 of the Act states what is meant by the expression
"extradition offence". For the purposes of these appeals it must
be read together with the definition of "designated Commonwealth
country" 1in section 2 and the "Description of Eftradition
Offences in Designated Commonwealth Countries" contained in the
Schedule to the Act, 1in particular item 18 in the 1list of

offences.

Section 5 1s as follows:-

" 5.-(1) For the purposes of this Act, an offence of which a person
is accused or has been convicted in a treaty State or in a designated
Commonwealth country is an extradition offence if-

(a) 1n the case of an offence against the law of a treaty
State, it is an offence which is provided for by the
extradition treaty;

(b)' 1n the case of an offence against the law of a designated
Commonwealth country, it is an offence which, however
described in that law, falls within any description
set out in the Schedule and is punishable under that
law with Iimprisonment for a term of twelve months or
any greater punishment,; and
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(c) 1n any case, the act or omission constituting the offence,
or the equivalent act or omission, would constitute
an offence against the law of Fiji if it took place
within Fiji or, in the case of an extra-territorial
offence, 1in corresponding circumstances outside Fiji.

(2) In determining for the purposes of this section whether an
offence against.the law of a designated Commonwealth country falls
within the description set out in the Schedule, any special intent or
state of mind or special circumstances of aggravation which may be
necessary to constitute that offence under the law shall be disregarded.

(3) The descriptions set out in the Schedule include 1n
each case offences of attempting or conspiring to commit, of assisting,
counselling or procuring, the commission of or being accessory before
or after the fact to the offences therein described, and of impeding the
apprehension or prosecution of persons guilty of those offences.

(4) References in this Act to the law of any State or country
include references to the law of any part of that country."

The definition of "designated Commonwealth country'" 1in

"”designated Commonwealth country" means a Commonwealth country
designated under section 3 and includes the dependencies of any
such country;’ (emphasis added)

Ttem 18 in the list of extradition offences in the Schedule

B

'Stealing, embezzlement, fraudulent conversion, fraudulent false
accounting, obtaining property or credit by false pretences,
receiving stolen property or any other offence 1n respect of
property involving fraud."

Section 7 provides what action 1s to be taken by the
Minister for Foreign Affairs on receipt of a reguest, made by a
treaty State or a designated Commonwealth country, for the

extradition of a person in Fijili to that State or country. It

reads as follows:-
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" 7.—(1) Subject to the provisions of this Act relating to
provisional warrants, a person shall not be dealt with thereunder except
in pursuance of an order of the Minister (in this Act referred to as an
authority to proceed) issued in pursuance of a request made to him by
or on behalf of the treaty State or the designated Commonwealth country
in which the person to be extradited is accused or was convicted.

(2) There shall be furnished with any request made for the purposes
of this section on behalf of any treaty State or designated Commonwealth
country-

(a) in the case of a person accused of an offence, a warrant for
his arrest issued in that State or country;

(b) in the case of a person unlawfully at large after conviction
of an offence, a certificate of the conviction and sentence
in that State or country, and a statement of the amount if
any of that sentence which has been served,

together, in each case, with particulars of the person whose extradition
is requested and of the facts upon which and the law under which he is
accused or was convicted, and evidence sufficient to satisfy the issue
of a warrant for his arrest under section 8.

(3) On receipt of such a request the Minister may issue an
authority to proceed unless it appears to him that an order for
extradition of the person concerned could not lawfully be made, or would
not in fact be made, in accordance with the provisions of this Act."

Section 8 relates to the arrest in Fiji of a person accused
of an extradition offence or already convicted of such an
offence. The person may be arrested before an authority to
proceed is issued under section 7(3) but must be released from

.

custody 1f the Minister decides not to issue an authority to

proceed.

Section 9(4) provides for the action to be taken where the
Minister has 1issued an authority to proceed. However, <that

subgection needs to be read together with subsections (1) and

(2). The three subsections are as follows:-
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ﬁ " 9.-(1) A person arrested in pursuance of a warrant under section
8 shall (unless previously discharged under subsection (3) of that
Section) be brought as soon as practicable before a court presided over
by a magistrate (in this Act referred to as the court of committal).
(2) For the purpose of proceedings under this section, a court of
committal shall have the like jurisdiction and powers, as nearly as may
be, including power to remand in custody or on bail, as a magistrate
conducting a preliminary inquiry.
(3).....
(4) Where an authority to proceed has been 1ssued in respect of
the person arrested and the court of committal is satisfied, after
hearing any evidence tendered Iin support of the request for the

extradition of that person or on behalf of that person, that the offence
' to which the authority relates is an extradition offence and is further
satisfied~

(a) where that person is accused of the offence, that the evidence
would be sufficient to warrant his trial for that offence
if it had been committed within the jurisdiction of the
court;

(b) where that person is alleged to be unlawfully at large after
conviction of the offence, that he has been so convicted
and appears to be so at large,

the court shall, unless his committal 1is prohibited by any other
provision of this Act, commit him to custedy to await his extradition

hereunder; but 1f the court is not so satisfied or if the committal of
that person 1s so prohibited, the court shall discharge him from
custody.

If the perscn is committed to custody under section 9, the

provisions of section 10 come into play. They are:-

o
" 10.-(1) Where a person is committed to custody under section 9,
the court shall inform him in ordinary language of his right of action
in the High Court for redress of a contravention of his right to
personal liberty or for review of the order of committal, and shall
forthwith give notice of the committal to the Minister.

(2) A person committed to custody under section ¢ shall not be

D extradited under this Act-

(a) in any case, until the expiration of the pericd of fifteen
days beginning with the day on which the order for his
committal is made; v

(b) if an action has been instituted in the High Court for
redress of a contravention of his right to personal liberty
or for review of the order of committal so long as
proceedings on that action are pending.

(3) In any such action, the High Court may, without prejudice
to any other jurisdiction of the court, order the person committed to
be discharged from custody if it appears to the court that-

(a) by reason of the trivial nature of the offence of which he
. 1s accused or was convicted; or
’ (b) by reason of the passage of time since he is alleged to have
p committed it or to have become unlawfully at large, as the
case may be; or
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(c) because the accusation against him is not made in good faith
in the interests of justice, it would, having regard to all
the circumstances, be unjust or oppressive to extradite
him.

(4) On any such application the High Court may receive
additional evidence relevant to the exercise of their jurisdiction under
section 6 or under subsection (3).

(5) For the purposes of this section proceedings in an action for
redress of a contravention of a person's right to personal liberty or
for review of an order shall be treated as pending until any appeal in
those proceedings is disposed of; and an appeal shall be treated as
disposed of at the expiration of the time within which the appeal may
be brought or, where leave to appeal i1s required, within which the
application for leave may be made, if the appreal is not brought or the
application made within that time."

On.y where a person nas been committed by the Magistrate to
await extradition and has not been discharged bv order of the
High Court pursuant to section 10(3) may the Minister order that

he cr she be extradited. The power to order the evtradition is

st}

conferred on the Minister by section 11(15. Hcocwever, the
exercise of that power 1s subject to the prcvisions of section

11(3), (4) and (5). Subsections (3) and (4) provide:-

"11.-(3) The Minister shall not make an order under this section
in the case of any person if it appears to the Minister, on the ground
mentioned in subsection (3) of section 10, that it would be unjust or
oppressive to return that person.

(4) The Minister may decide to make no order under this section
in the case of a person accused or convicted of a relevant offence not
punishable with death in Fiji if that person could be or has been
sentenced to death for that offence in the country by which the request
for his return is made."

We make the following observations aktcut the scheme for

~J

te 11 of

dealing with extradition requests for which sections

3 that, evan

[

the Act provide. First the effect of secticon 713}

Q

though in respect of an extradition request it does nct appear :c

the Minister that an corder for extradition cannct lawriully be

made, the Minizter neverthelesgs has a discreticn whether or not
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to 1ssue an authority to proceed. However, that discretion must,

like all such discretions, be exercised reasonably.

Second, the Minister's discretion to issue an authority %o
proceed arises when he receives the extradition request. He 1is
empowered to exercise it unless 1t appears to him that an
extradition order could not lawfully be made. That 1s to sav,
the only condition precedent upon which the power to exercise the
discretion depends 1s the receipt of the extradition reguest.
The Minister then continues to have that power unless 1t appears

tg him that the extradition order cannot lawiully be made.
Thzrd, the Magistrate's function under section 9i4} is tc
hear esvidence and to reach several conclusions in respect of 1t.
The first is whether he is or is not satisfied that the cfifence
or cffences in respect of which the authority to proceed has been
issued 1is or are an extradition offence or extradition offences.

»
If he is not satisfied of that, he must dischargs the person.

Fcocurth, section 10 contains provisions designed to prevent

¢
it
ot
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t
]
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the extradition of a person whom it would be unjus

Upon committzl by the Magistrate, the person must be informed of

his right of acticn in the High Court in thart regard.

Fifth, the provisicns of section 11(2: z2are mandatcry and

lnt

crkhid the Minister to extradite a person wnere 1t would he

rt,

unjust or eppress:ive to do so. Further, secticn 11(4) expressly

states a matter which the Minilister must *%ake 1into account 1n

exercising his discretion whether or not t» make an extradition
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order. It is relevant to the question whether the extradition of

that person would be unfair or unreasonable.

Having set out and discussed the scheme which the Act
provides for dealing with extradition requests, we now turn to

the grounds of the appeals.

Essentially, the arguments presented by both Mr Nand and
Mr Bruce were that the information in the Minister's possession
was not such as could have caused it to appear to him that an
extradition order could not lawfully be made. However, as His
Lordship made findings that the offences of which the Respondent
was accused were not extradition offences, arguments were alsc
presénted going to that gquestion. Counsel for the Respondent
also presented lengthy argument on that gquestion. It was the
Respondent's case that the Minister had no power to issue an
authority to proceed if the offences were not extradition
offences, and that, as a corollary to that, he had’a duty to

satisfy himself that they were extradition offences.

We are unable to accept as correct that basic premise of the
Respondent's case. To do so would be to ignore the scheme which
the Act has provided for dealing with extradition requests and
the roles assigned by it to the Minister and the Magistrate at
the various stages of the process set out in sections 7, 9 and
11. In the High Court an affidavit sworn by the Minister was
received in evidence; it described the information furnished by

the Governor of Hong Kong with the extradition reqguest. That

information was stated to have included "a statement defining the




20

165
offences upon which [the Respondent] is accused and prescribing
the maximum punishment thereof". The Minister also stated in his
affidavit that he "perused the relevant sections and the Schedule
to the Extradition Act Cap. 23 and satisfied [himself] that the
thirteen (13) charges did fall 1into the description of
extraditable offences under the Act". He exhibited to his
affidavit a copy of the authority to proceed which he had issued,
together with the schedule to that authority i1in which the
offences as charged in Hong Kong were set out in full, Eight of
the offences were of conspiracy to falsely account and five were
of conspiracy to furnish false information. The particulars of
the offences showed that the conspiracies alleged related tc

1

raudulent false accounting and to fraudulenty giving Zalse

Fy

information with the intention of gain for the offenders or of

causng loss to others.

In Qiew of the content of item 18 in the list of extradition
offences in the Schedule to the Act and the provisioﬁs of section
5(3), the Minister was, we are satisfied, justified in regarding
the offences prima facie as extradition offences. He did not
specify in his affidavit on what basis he became satisfied that
the offences were extradition offences, in particular how the
requirements of section 5(1)(c) were met. However, counsel for
the Respondent at the trial did not seek to cross-examine the
Minister; nor did he ask for a further affidavit dealing
expressly with that matter. In the circumstances the affidavit

was sufficient evidence of the Minister having turned his mind to

all relevant matters.
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The effect of section 5(1)(c) Was the subject of
considerable argument before us. It is in substantrally the same
terms as section 3(1)(c) of the Fugitive Offenders Act 1967
(England) was when the House of Lords decided the appeal to it in

Government of Canada v. Aronson [1990] 1 A.C. 579. However,

paragraphs (a) and (b) of section 5(1) of the Fiji Act differ in
one very important respect from those of paragraphs (a) and (b)
of section 3(1) of the English Act. As a conseguence of that, it
is bv no means certain that the reasoning underlying the
judgments of the majority in Aronson is applicable to section
5(1)(c). It is possible that the reasoning of the minority in

Aronscn and of Deane J. in Rigby v. Commonwealth of Australla

(1985) 159 C.L.R. 1 at pp.15ff. should be preferred. However,
that is not a matter which we have to decide in these prcceedings
and it i1s inappropriate that we should express an opinion on it;
it will need to be considered when the Magistrate undertakes the
committal proceedings under section 9 and, if he comes to the
conclusion that the offences with which the Respondent is charged
in Hong Kong are extradition offences, may well be the Subject of
an application to the High Court and an appeal to this Court. The
pcint we have to stress now 1is that it was nc part of the
Minister's function under section 7 to resolive the cuestion. It
was sufficient that he had information adegquate to establish
prima facie that the offences were extradition offences. In his

affidavit he swcre that he did have such information. The trial

iudge erred in implicitly reguiring that the Minister shouid have
been satisfied, after full inquiry, that the ocffences were

extradition offences. In so far as his judgment related to

grounds'(d) and (e) of the Respondent's grounds for relief, he

made the wrong decision.
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His Lordship discussed also whether the Minister failed to
accord the Respondent natural justice by nct giving her an
opportunity to make submissions to him before he issued the
authority to proceed. That reflected the matter raised by the
Respondent 1in ground (m){(1) of the grounds on which she sought
relief. Before us counsel for the Respondent submitted that
there were two bases on which it could properly be held that the
Minister failed to accord her natural justice. The first basis
was that the consequences of the issuing of an autheority to
proceed were so serious for the person to whom 1t related that
the principles of natural justice required that he or she be

heard before it was issued. The second basis was that, even if

I~

ot

there was no general requirement that the person bhe heard, he

id

o

Respondent personallv had a lagitimate expectation that she wo
be heard. That, it was submitted, arose because, when the
Minister had dealt with the earlier request for her extradition,
he had received a written submission from her soliciter and had
given consideration to it before deciding to issue the authority

to procceed. !

We shall consider first the question whether the principles
of natural justice require the Minister generally to hear a
person 1in respect of whom an extradition request has besen made
before issuing an authority to proceed. Natural justice 1s now
often described as a requirement of procedural fairness {see e.
Kica v. West (1985) 159 C.L.R. 550 at p.f63). Wrat 1s requireqd

rends on the naturs

ho

4]

in any particular decisicon-making process d

1]

of the decision which is to be made. The procedure must be "what
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is fair in all the circumstances" (Wiseman v. Borneman [19711

A.C. 297). 1In Kica the decision was to deport the Apvellant from
Australia; the decision was made as the result of the exercise of
a discretion. For that discretion to be exercised reasonably and
in accordance with the applicable legislation, the decision-maker
had to take 1into account all the relevant facts. Information
about relevant facts had come to him from sources other than the
Appellant. Procedural fairness required that the Appellant ke
given an opportunity to challenge that information and to inform
the Minister of other relevant facts. Because of the failure to

s vitliarted.

o

accord that fairness the decision-making process w

of the Act provides is

pte

The situation for which section 7{3
verv different. The decision to be made is whether to issue an
authority to proceed. If it 1is decided not to issue 1it, the
vrocess of dealing with the extradition regquest comes immediatelw
te an end; the liberty of the person in respact cf whom the
request was made 1s restored, i1f he or she has been’ arrested.

But, 1f the decision is made tc issue the authcrity, the person

will not ke committed “o await extradition unliess ths Magistrate
is satisfied that the offence charged 1s zan evtradition offence

and the evidence is sufficilient to warrant his cr her trial for
it Ee <or she may then apply to the High Zourt pursuant to
secticn 10{(3) and, if unsuccessful in that, will still not be
23 1f i1t appears to the Minister that extradition woulid

niugt or mprressive. We have come to the conclusion that, in

£

these c¢ircumstances, natural justice doeg not reguire that

generally the Minister, before issuing an autheority to proceed
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under section 7(3), should give the perscn concerned a chance to

be heard.

The Privy Council and the English courts have held that a
legitimate expectation as to the procedures to be followed before
making a decision may arise where a representation has been made
to a particular person or to a group of people that the procedurs
will be followed in relation to that perscn or to the people in

that group (Attornev-General of Hong Kono v. Ng Yuen Shiy [1983]

A.C. 629), where there 1s a long-standing practice of following

that procedure 1in relation to such persons (Council of Civil

\

Service Unicons v. Minister for the Civil Service [16851 A.C. 374)

or where the

e}
D

rsons concerned have in the past enjoved a
privilege or benefit which they could legitimately exXpect not to

be withdrawn without prior consultation (K. v. Secretary of State

for the Home Department: Ex parte Ruddock [1987] 1 W.L.R. 1482.

In R.V, Secretary of State for the Home Department: Ex parte Khan

[1984] 1 WLR 1337 it was suggested that a representation that a
particular substantive policy would be folliowed in relation to a
particular class of person was capable of giving rise to a
legitimate expectation that the policy would not be changed in
relation to persons to whom 1t had been communicated unless the

public interest demanded it. However, in Re Findlay [1985] AC

318 the House of Lords held that a change in parole policy did
not infringe the legitimate expectations of certain prisoners;

they could expect only that their cases would be individually

considered under whatever policy the Minister chose to adopt.
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No evidence was presented in the High Court to show that
there had been a long-standing practice of the Minister hearing
persons in respect of whom extradition requests had been made
before deciding whether to issue an authority to proceed. Nor
was there evidence of any representation having been made by, or
on behalf of, the Minister to the Respondent that he would hear
her before making his decision. The evidence was that her
solicitor had sent a written submission to the Minister but not
that the Minister had invited the Respondenﬁ or her solicitor to
do so. The fact that the Minister read the submission and took
it into account before he issued the first authority to proceed
falls, 1n our viewﬁ far short of a benefit enjoyed in the past
that is sufficient to give rise to a legitimate expectation that
it will be accorded again. It is not clear from His Lordship's
judgment whether he actually decided that thé Respeondent had been
denied natural justice. If he did so, he was in error and, toc
the extent that the orders he made depended on his having made

that decision, they lacked a proper foundation. e

Accordingly we have come to the conclusion that, as the
Respondent was not entitled to succeed in the High Court on
grounds (d), (e) and (m)(i) of the grounds on which she sought
relief, the appeals of the 1lst Appellant and the 2Znd Appellant
must succeed and the orders made by His Lordship must be set
aside unless they should have been made on the basis of any of
the Respondent's other grounds for relief or unless, as suggested
in the notice of the Respondent in these proceedings, this Court

lacks the power to hear and determine the appeal. We turn,

therefore, to those matters.
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i At the commencement of the hearing we invited Dr Sahu Khan
to address us on grounds 3 and 4 of the notice; he did so and we
ruled orally that the Court had jurisdiction. We undertook to

state 1in this judgment our reasons for so ruling.

In support of ground 3 Dr Sahu Khan pointed out that the 1st

. Appellant's Notice of Appeal was signed on his behalf by the
Director of Public Prosecutions "as counsel for the Appellant'.

He referred to the requirement of rule 15(1) of the Court of

Apreal Rules that appeals to this Court must bhe commenced by

notice of moticn which, he contended, must be signed either by

the Appellant cr by a barrister and solicitcr representing him.

[t}

He drew to our attenticn also the provisions of secticn 96 of th
1950 -Constitution of Fiji. He submitted that, because of his
office, the Director of Public Prosecutions could not represent

any party as a barrister and solicitor.

Dr 3ahu Khan did not suggest that the person who 'signed the

1st Appellant's notice of appeal was not qualified under the

Legal Practiticners Act (Cap 254) to practise as a barrister and

solicitor. However, he submitted that, because he held the

. office of Director of Public Prosecutions, he cculd not do so.
Section 96 of the Constitution contains no express provision

removing the right of the holder of that cffice to practise as a

barrister and solicitor. We invited Dr Sahu Khan to pcint out

any provisicn that had that effect; he was unakle t> do so.

Undoubtedly any person holding the office of Director ot

D "Public Prosecutions cannot properly act as a barrister and
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solicitor representing a person whose 1interests are such that
pursuit of them would be 1inconsistent with the duties and
functions of the office of Director. But this is not such a
case; on the contrary, the interests of the Minister are such
that their pursuit in these proceedings 1s extremely consistent
with the Director's statutory functions and duties. 1In any case,
if it was not appropriate for Mr Mataitoga to sign the notice of
' appeal, then 1t was, in our view, only an irregularity and this

was rectified when the State Counsel lodged the supplementary

notice on 1lst November, 1993 as counsel for the 1st Appellant.

We need say 1little about ground 4. The 11st Appellant
undoubtedly has locus standi as the person whose decision was
impugned in the High Court proceedings. Whether or not the 2nd

' Appeilant was entitled to appeal, the Cogrt undoubtedly has
jurisdiction in these proceedings because the 1st Appellant has
locus standi and his appeal was properly commenced. The 2nd
Appellant was permitted by the trial judge to take part in the
proceedings in the High Court; costs were ordered abainst it.
Whether it was formally made a party to the proceedings is not
entirely clear. If it was, as the order for costs appears to

' - indicate, it was entitled to appeal to this Court. However, in
case it had not formally been made a party in the High Court and
consequently had no right to appeal to this Court, we granted it
leave to be heard in these proceedings,

Grounds {a) and (k) of the Respondent's grounds of relief
were not proceeded with by her counsel before us; there 1is,

D therefore, no need for us to deal with them.
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Ground (c) concerns the provisions of section 6(3) of the

Act. That subsection reads:-

" 6.—(3) A person shall not be extradited under this Act to any
State or country, or committed or kept in custody for the purposes of
such extradition, unless provision is made by the law of that State or
country or by an arrangement made with the State or country, for
securing that he will not, umless he has first been restored or had an
opportunity of returning to Fiji, be dealt with in that State or
country, for or 1in respect of any offence committed before his
extradition under this Act other than-
(a) the offence in respect of which the extradition under
this Act is requested;
(b) any lesser offence proved by the facts proved before the
' court of committal; or
(c) any other offence being an extradition offence in respect
of which the Minister may consent to his being so
dealt with. "

~t

Its effect i1s to require satisfaction that the State or country
to which a person 1s extradited will apply what is known in

international law as the speciality principle.

Counsel for the Respondent submitted that the Minister's
decision to issue the authority to proceed was vitiaEed by the
fact that he never addressed his mind to the question whether the
laws of Hong Kong made provision of the type referred to in
section 6(3). Certainly the law in force in Hong Kong relating

to the extradition of persons to Hong XKong from Commonwealth

countries, a copy of which was tendered in evidence in the High
Court, contains provisions of that nature; but, as counsel for

Commonwealth

ot}

the Respondent pointed out, Fiji is no longer
country. There was no evidence before ths High Court of anv
other law of Hong Kong, or of any arrangement betweer Fiji and

Hong Kong, which would provide to persons sxtradited there from

Fiji the type of protection which section 6(3) requires. Such
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b evidence will be needed before the Magistrate can commit the
Respondent to await extradition. But it was not a matter which
the Minister was required to consider at the stage of deciding
whether or not to i1ssue an authority to proceed. The provisions
of the subsection are quite clear; a person shall not be

extradited, committed or kept in custody for the purpose of

' extradition if the law of the country to which he or she is to be

extradited does not contain the required safeguard. The first
stage of dealing with an extradition request at which the
guestion has to be addressed 1is the committal proceedings
conducted by the Magistrate. The Minister made no efror of law

in not addressing it and did not misdirect himself.

-Ground (f) concerns the validity of the extradition reguest.
Counsel for the Respondent submitted that, as Hong Kong is not an
independent Commonwealth country but rather a dependency of the
United Kingdom, it does not have the control of its exte;nal
affairs; they are confrolled by the government of #%*he United
Kingdom. There 1s no doubt that Hong Kong comes within the
definition in section 2 of the Act of "designated Commonwealth
country", which expressly includes the dependencies of the
. countries designated under section 3 of the Act, the United

Kingdom being one of the countries designated. By the Fugitive
Offences (Hong Kong) Order 1967, an Order-in-Council, the United
Kingdom applied its Fugitive Offenders Act 1867, with
modifications, to Hong Kong; that Act, as sc applied, deals with
the extradition of persons from Hong Kong and the safeguarding of

’ the interests of persons extradited to Hong Kong but 1t does not
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contain any provision for the making of requests to other

Countries for the extradition of persons to Hong Kong.

Section 7(1) of the Extradition Act relates to requests made

to the Minister "pby or on behalf of...the designated Commonwealth

COUNtry in which the person to be extradited is accused"; the

' Commonwealtn country in which the Respondent is accused is Hong
Kong. BY international law a country is responsible for the

external affairs of its dependent territories. However, it may,

if it Chooses, t those exercising executive authority in a

permi
dependency to ¢onquet some of its external affairs business
themselves . the United Kingdom 1is concerned, Sir

Kenneth Roberts-wray wrote in 1966 in his bock "Commonwealth and

’ Coloﬁial Law" at page 380 that "subject to special arrangements,
exXternal relations are excluded from the executive and
legislative authority of every dependent territory" (emphasis
added) . However, at page 381 he noted that "local laws [i.e.

2
those of 3 dependency] may make provision for external affairs

and frequently g§o so for the purpese of giving effect to
internationa] conventions". At page 338 he stated the powers of
b the Governor of a colony as being those of the Sovereign that are
delegated to hip ang observed that in a few early instances
Governors had peen authorised to exercise all the Sovereign's

powers.
Clearly the ynited Kingdom could have made the extradition

Teéquest on behalf of Hong Kong, as it was responsible for Hong

D Kong's external affairs. But it was also free, 1f it wished, to
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delegate to the Governor of Hong Kong the management of that part
. of the colony's external affairs business which relates to the
making of extradition requests in respect of offences alleged to
have been committed in Hong Kong. There was no evidence before
the High Court on which the trial judge could have found that the
Governor of Hong Kong had no power to make the request and that
the request was, therefore, invalid; nor was any such evidence
. before this Court. In Halsbury's Laws of England (4th edition)
Vol. 18, at paragraph 240 of the section dealing with
Extradition, it 1is stated that, where an extradition treaty
between a foreign state and the United Kingdom is extended to
dependencies of the United Kingdom, an extradition request may be
made directly to the Governor of the dependency through the
foreign state's consular representative there; a warrant of the
' Secretary of State 1s not required. It would be a reasonable
corollary that the Governor of the dependency should be
authorised to make extradition requests. There is, therefore, in
our view adequate support for the application in this case of the
omnia praesumuntur principle, that is to say for this Court to
presume that the Governor had authority to do as he did when he

made the request.

Ground (g) relates to the effect that Fiji's having ceased
to be a Commonwealth country may have had on the operation of the
Act. The Act was passed by Parliament in 1972. Six vyears
earlier the Chief Justices and Law Officers of Commonwealth
countries had devised the scheme for the extradition of offenders
from one Commonwealth country to another to which, in part, the
b Act was intended to give effect. In the United Kingdom effect

was given to it by the enactment of the Fugitive Offenders Act

T I — s
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1967. That Act related only to the extradition of a person from
b one Commonwealth country to another. The extradition of persons
to other countries remained governed by the Extradition Act 1870;
treaties were required between the United Kingdom and individual
countries. In Fiji, however, provision for extradition both to
countries with which Fiji had extradition treaties and to
Commonwealth countries was contained in the single Act which is

’ now Cap. 23.

The fact that Fiji is no longer a member of the Commonwealth
can have had no effect on the provisions of the Act which relate
to the extradition of persons to non-Commonwealth countries. We
can see no reason why it should have had any automatic effect on
the provisions of the Act which relate to extradition to
Commonwealth countries. Certainly Commonwealth ccuntries no

' | longer afford Fiji the reciprocal advantages of their legislation
giving effect to the 1966 scheme. But that of itself does not
deprive of their validity and effectiveness of those parts of the
Act which relate to extradition from Fiji to Cemmonwealth
countries. In international law there is nc need for reciprocity

(Re Zahabian I.L.R. Vol 32 p.290); if a footnote to paragraph 201

of the section on Extradition in Veol. 18 of Halbury's Laws of
' England (4th edition) is correct, the laws of the United Kingdcm
provide for extradition to Tonga without a reciprocal provision
in the laws of Tonga. Legislative amendment would ke needed for
the provisions o¢f the Act providing for extradition to
Commonwealth countriles to cease tc have effect. The provisions
0of the extradition 1laws of many, 1if not all, Commonwealth
countries resfricting the trial of extradited persons to the
extradition offences probably apply, as those of the United

Kingdom do, only where those persons have been extradited from
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Commonwealth countries or treaty States. It may, therefore, no
D longer be lawful to extradite anyone from Fiji to a Commonwealth
country unless, as envisaged by section 6(3), an arrangement has
specifically been made with that country for securing such a
restriction. However, that was not a matter with which the
Minister had to concern himself at the stage of deciding whether

or not toc issue the authority to proceed.

Ground (h) was not pursued strongly in either the written or
the oral submissions of the Respondent's counsel 1in these
proceedings. We find that it lacks merit. At the time when the
Minister issued the authority to proceed only five vyears had
elapsed since the alleged commission of the last offence. The
fact, 1f true, that the moneys due and‘owing by the borrowing
companies had already been repaid would be a matter for the Hong
Kong court to take into account in mitigation of sentence, 1f it
convicted the Respondent. It was not a matter for the Minister
to consider when deciding whether to 1issue the authority to
proceed. The significance of the fact referred to iM paragraph
(iii) of ground (h) 1is ﬁot apparent to us. In any event, the
stage at which the Minister is required to consider whether it
would be "unjust and/or oppressive'" for any reason to extradite

b the Respondent will be after the Magistrate has committed her to

awalt extradition, i1f he does ccmmit her.

Grounds (1) and (j) were also not pursued strongly. Thers

was no evidence before the High Court or this Court that the

Minister did not analyse objectively the evidence presented to

D him by the Go&ernor of Hong Kong. On the contrary the evidence

contained in his affidavit was that he did so. Our attention was

R
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i not directed to any evidence presented to the High Court that
might have established the allegations made in ground (j) that
the Government of Hong Kong was actuated by improper motives in
requesting the Respondent's extradition. We find no merit in

either of the two grounds.

' Ground (k) as expressed implies that the Minister authorised
the Nausori Magistrate's Court to make an order for the
Respondent's extradition. Certainly, if he had done so, it would
have exceeded his powers, as the Magistrate who conducts the
committal proceedings can only commit to await extradition and
cannot order extradition. However, the authoritv to proceed was

in the following terms: -

"I hereby order that the Resident Magistrate seized with this
extradition request pursuant to my Order dated 30 March 1389 proceed in
accordance with the Provisions of the Extradition Act, Cap. 23"
(underlining in original)

&
The Minister did not, as implied in ground (k), authorise the
Magistrate or a Magistrate's Court to order the Respondent's

extraditcion. The ground is without merit.

Ground (1) alleges that the Minister did not exercise his
discretion rationally or lawfully. Ground (m)(ii)-(vi)
and ground (n) are concerned with the same matter. Mr Haines
conceded that the Minister may in appropriate circumstances issue
more than cne authority to proceed in respect of the same person.
But, he submitted, the cilrcumstances in the Respondent's case

’ were such that he ought not to have done so. The terms in which
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the authority to proceed was couched appear to show that he
believed that the charges which were the subject of the second
extradition request were additional to those which had been the
subject of the first request and the first authority to proceed.
The earlier charges all related to the alleged commission of
substantive offences against provisions of the Penal Code of Hong
Kong. The later ones alleged conspiracies to commit those
offences and three more similar offences. There is no law which
prevents the charging of a person with both substantive offencss
and conspiracy to commit them, although the Courts have set their
face against the practice of combining them 1in the same
indictment or information. In principle, therefore, in our view,
theré would have been nothing making it unlawful, or an improper
exercise of his discretion, for the Minister to issue the second
authority to proceed additionally to the first authority, if the
Governor of Hong Kong had informed him that the conspiracy
charges were additional to the charges for the sLbstantive
offences. However, that was not what the Governor did. He
informed the Minister that the conspiracy charges had been

substituted for the substantive offences; clearly the Minister

misunderstood the situation.

That, however, in our view does not vitiate his exercise cf

the discretion. In his affidevit he stated that he ccnsidered

the information which he had in respect c¢f the later charges and
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was satisfied that they fell within the description of
' extradition offences in the Act. There was nothing wrong wlth
the reasoning which 1led him to the conclusion that he should
issue a second authority to proceed in respect of them. His
misunderstanding of the situation in respect of the earlier
offences, however, led to his making an error in the formulation
of the authority. Even then, in so far as it authorised the
. Magistrate to proceed in respect of the later charges, 1t was
essentially in proper form. The error lay only in the departure
from the form of the order of authority to proceed, which 1is
prescribed in the Schedule to the Act; that departure was
intended to ensure that the same Magistrate dealt with both sets
of charges. The departure, by way of addition to the prescribed
form, was unauthorised and, both for that reason and because it
was founded on the Minister's apparent misunderstanding with
regard to the earlier charges, ineffective. However, we are
satisfied that it was mere surplusage and that the authority to
proceed 1in respect of the later charges was not invalidated by
its inclusion. It is to be read as though it were couched simply

in the terms set out in the Schedule.

If, as asserted in ground (o), the Minister has prejudged
matters which he will need to consider if the Magistrate commits
the Respondent to await extradition, and if the Minister has to
exercise his discretion under section 11 whether to order her
extradition, that i1s a matter to be dealt with at that stage. It
does not affect the propriety of the exercise of the discretion
to issue the authority to proceed. This ground, therefore, lacks

’ any merit.
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In dealing with grounds (1), (m)(ii)-(vi) and (n) above, we
have disposed of the matters raised by grounds (p) and (r).
Similarly, in dealing with ground (o), we have disposed of the
matter raised in ground (q). As we have found that the
Respondent was not entitled to succeed in the High Court on any
of the grounds on which she sought relief, we have come to the
conclusion that ground 1 of the Respondent's notice has not been

made out.

We have dealt above with grounds 2, 3 and 4 of that notice.
There remains only ground 5 with which we have still to deal. It
goes to the admissibility of the affidavit evidence of the
Minister and the Chief Magistrate which was presented by the
Minister's counsel in the High Court. Both affidavits were sworn
before Mr Mataitoga, who was at that time the Director of Public
Prosecutions. In committal proceedings following the issue of an
authority to proceed the Director apparently undertakes the
presentation of the evidence for the ©prosecution to the
Magistrate. Counsel for the Respondent submitted tha%, because

i

of that, the Director was an interested party in the
proceedings" and that his taking the affidavits "clearly breached

the provision of Order 41 of the High Court Rules".

By virtue of section 31(3) of the Legal Practitioners Act
(Cap 254) every person entitled to practise as a barrister and
solicitor 1s to be deemed to be a Commissioner for QOaths. There
was no evidence that the fact of Mr Mataitoga's appointment as
Director of Public Prosecutions in some way caused that provision
nct to apply to him. The 1ssue raised by counsel for the

Respondent 1s based on the alleged breach of Order 41.
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Rule 8 of Order 41 provides:-

"8. No affidavit shall be sufficient if sworn before the barrister and
solicitor of the party on whose behalf the affidavit is used or before
any agent, partner or clerk of that barrister and solicitor'.

The Minister's affidavit was sworn on 21st March, 1991 and
the Chief Magistrate's on 16th September, 1991. A perusal of the
' appeal book discloses that the only barrister and solicitor who
represented the Minister in the proceedings in the High Court,
which were éommenced in August 1990, was Mr Nand, who represented
him also before us. He was a State Solicitor in the office of
the Solicitor-General. Mr Mataitoga did not represent the
Minister {(or, for that matter, the Government of Hong Kong) at
any stage ¢f the vroceedings. In those circumstances his taking
the affidavits of the Minister and the Chief Magistrate was not
a breach of Order 41. Ground 5 of the Notice of the Respondent

is without merit.

This is not a case in which it is possible for the appeal of

one of the Appellants to succeed and that of the cther to fail.

Either the orders made by Byrne J. must be set aside or they mus:

be allowed to stand. We have stated above the resasons why they

b must be set aside. In terms <f the grounds cn which the
Appellants presented their respective appeals, the 1st Appellant

succeeded on hig first and fcurth grounds and the 2nd Appellant

succeecded on his first, third and fifth grounds. We have

evplained whv the matters referred to in the 1zt Appellant's

third ground and in the 2nd Appellant's second, fourth and sixth

grounds did not regquire determination by the Eigh Court; they
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will, however, become of importance in the committal proceedings
' and, 1f the Magistrate commits the Respondent, in any application
for review of that decision. We have not found it necessary to
decide whether the appeal would have succeeded on the 1st

Appellant's second ground.

The learned trial judge erred in making the order of

' certiorari to quash the Minister's decision to issue the
authority to proceed and the order staying the extradition

proceedings forever. Those orders are set aside. As the orders

for return of‘the Respondent's passport and for payment of the

Respondent's costs by the Appellants were made in consequence of

those orders, they also ought not to have been made and are also

set aside.

' The Appellants have been wholly successful; we order,
therefore, that the Respondent 1is to pay their costs of this
appeal and of the proceedings in the High Court on a party and

party basis, the costs to be taxed if not agreed. .

Decision and Orders

' Both appeals allowed.
Cross—appeal by way of Respondent's Notice dismissed.
Orders 1n the High Court set aside.

Respondeht to pay‘the Appellants' costs of the appeals and

of the proceedings 1in the High Court,
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