
I~ THE FIJI COURT OF APPI;:A~ 
.. ' 
CIVIL JURISDICTION 

CIVIL APPEAL NO. 55 OF_1991 
{High Court Civil Action No. 5Xh of 1986) 

BETWEEN: __ 

ABHAY KUMAR SJJ(\_NK1\ll 
A_RUN LATA 

-and-

l!Q!JS i_NO _/\UTHORfTY 
l,AQ]'OKA RURAL __ LOCAL_ AUTHOR I TY i RESJ:JQNDfNTS 

Mr. A. K. Narayan for the Appel !ants 
Mr. Anu Patel for the 1st Respondent 
Mr. Moses Gago for the 2nd Respondent 

n_a t e o f II e <!_Lj __ 11 _g 23rd Augu::;t'., l'JCJJ 
.D_11_te of Delivery~ Juc_i_grncnt 2 6 t h No v e 111 be r., 1 9 9 J 

i: 
, . ·' >.''. ·-· JUDGMENT __ O.F . .TllE __ courn 1 t,,:~ ..... .,,·,..,~· · . .: . ...... '\ . ·-~· ·, -,:;-

f { j\~;i~i£:M1''.1~~:\/~J~~t~iHtrb er I <J 8 6 th c a PP el I an t s c 0 ~:,c n c e d an '" t i n n 

:!:'Y.:l ''.1::ffpj;',r.:cia;nfrige.$/b9-s_ed·.'o·n neg I i gence against the Hous'.1 n-g Au L hor it y :ind 

ll\ti::;}f t:'~1!,(~{{~j~·2{·::~l~X~{Kt0:· :1\ -~B6 ca l Au t ho r i l y . T he a pp e I I <~ d t s ·had b ~.com c l ti c 

\/:i:?tPfJ::f 1t~t{i{:\/;}~:;;t'·\ h ~- :·{ib u s i n g Au t ! 1 o r i l y o r 
1 

• c e r t (t i n i l cl n d , n J me J y I o ~ 
·;~1·,;!::>·; ',. ·.- '•', 1 "' ' 

1 • l o L s i n " s u IJ d i v i s i on u n ck tt ;_; k. c n by i l • 

the lol ,ind obtai11ccl prior ,tpprovnl 1r11rn 

'ctpprc)priate:authorily, tlJe F:ural i\ut.horily, to du c;o. Tl1cy 

employed Messrs Mahe eel Ra7.ank ,1· 1\,'1:,nc 1 ;i l c:,, wl10 en I L l1c111sc I vv:-; 

!'Latest Desigr1cr of Modt.:i-n licJt!ll.'~;. L l l il d d 

i t , a n d a g a j n ob L a i n c cl r1 p )H o v : 1 I . ilo\l'CVL'I', ;is t_he bui ldin.12. work 

went upwards, it wa:-; rl()LJCL:cl Ll1uL iL cn111c pcr 1il,1usl_y cJo:,L' ln 

----i 
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stopped. The power l incs riln along a JO links reserve or 

easement across the plaintiff's land. Their house had been built 

wholly or partly on the reserve or easement an1d underneath lhe 

power lines. Being unable to rid themselves !of the land, or 

rather the lease, they sued the two authorities, whom they 

alleged were responsible for this predicament. 

The particulars of negl igcnce al legecl in, respect of Lhc 
·{-

Housing Authority were ( i ) that i t had not informed the 

appellants of the existence of the reserve affecting ll1i:::; lot 

(ii) that it 'gave the plaintiffs a set of plans which did not 

' show the reserve (iii) that il did not check ori i-_nquire whether 
' ' I 

the plans were correct (iv) thnl il knew or olight to ltGve known 
\ 

that·the plaintiffs' building was being built on a~rcscrvc and it 
.... 

failed to inform them (v) that it encouraged and,assisted them· to 
:, .::~ ,:· ,'."' .. :./ : ,:1. . .• ~ :·. f • 

,.bt1il\i·-o~• .. the r'eserve. The stn.lcment of claim did not al legc that 

qJ11:~:!!'~{iQ~~Iiil~i}:~.;~d j.;\:; , 0 
,: o ,' h,: h 0°1~ i: ,' e :,': e w I:: t '.,'.~ ~, n ~ e 

5
;, r :,eu g :,': : '.: c 

1

1'. a: : 
~~~r\l~i~~f\(l:jl)00(1itf ;(l.x is t ence. We suppose j is the ref ore 

(,l./ .. ;'''.Unde'tst:atidable ithat the Authori Ly did nol deny. that it knew or 

1l~t:i!l!i!ii!;:;;,;S:;~- tt:a:a~et ~ar~wna1~~J1ocu to; tt.he T:1:s:: ::e::e e ::':: da: e~::'~ :: 
'1:(•·1· '.:\pe1"h 1'lps •>1980 > · ;.:. 
)}''._/;/(?:}/•'::.,:\.:.:i\\:+:: ;''{i.·;{i .·.·.,. 

'.<:::\-.. ',; ·" 
,·,:,.; ,•,',, 

The negligence alleged on the part of the Rurnl Aulhorily, 
'· 
~ 

which was the authority charged witl1 the responsi}iJ,ily of giving 

'f 
a ppr ova 1 t o an y · de v e 1 o p Ille n t s o n t h e I a n cl i n q u,e s l i o n , w a s ( i ) 

~ ,,4 

that it was negligent in npproving the builcling~pJans ii) llinl 
~ 
l 
'~ 

)~ 

\,Q !1 
i 

\ 
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it knew or ought to have known that the proposed building was 
,1\ 

situated on a reserve, and hence ought not to; have approved the 
~: 

plans (iii) that from its inspection of the c~nHLruction of the 

building it knew or ought to have known that the bui ]ding wa~; on 
i 

a reserve but failed to inform the appellants) The evidence was 
:\ 

that someone from the Rural Authority visited Lhe site 011 4th 
-;; 

r t 
September 1984 after the building ,vork had comn'ienced and when the 

building area had already been marked out (record p.64). The 
i 

plaintiffs cl"icl not assert how or when the Rural Aulltorit.Y knew or 

ought to have known that there wns a reserve or easement and ~hat 

the building was sited on il, so we suppose that it, in its 

defence, did not deal with this either. 

It can be noted that, naturally enough, appellants did 

·~ 

i n s p e ~ t i'.o n o f 
I 
t 

lines;· the 

the lund. 

o r d i n a r y pow c r l i n''e s . A l t ho u g h l h c y 

thal 

hi git 

. l~ . 
t hey co 111 pr 1 s e,d u n cove re <I w 1 re , 

.~~ ,r 

I 

presumably by the Housing 
i t . ,r 

he a pp r O a C h e d t h C HOU S i I/ g 

l 
could put the roof", 

ll' 

t·' 
voltage th'ey could not be 

later slage 

he wen l lo the 

'Ho;-ising Au,tho.rity to seek their insulation. 

198 5 ( re c,o rd p . 6 7 ) . 

This was in July 
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The Housing Authority in its defence :claimed that the 

plaintiffs' problem arose whol Jy as a result of their own 

negligence (i) because a site plan which it cli:3-irnecl was supplied 
i 

to the appellants, clearly showed the easement':reserve, and (ii) 

building under the high tensio!l lines. 

The Judge dismissed the aclion of the appel lnnts. 

The fol°lowing sequence o f event s Ill n y be ·,he I p f u I 
~ 

l he page 

references in the record and supplt'.lllClltary record, comprising.J4J 

pages, plus 15 plans, are nol always given; ~e believe thnt we 

have correctly made references. There are two'\ r:ecorcl b.ooks;. the 
l ,t 

second we refer tons sup. record. 

The appe 11 ants made their first 

{ 
: 

:! 
Ii 

} 
inquiry; 

i 

,,, 

·" 
fi:0111 the llous ing 

Authori tY, in July 1980. I 11 D e C C Ill b C r l (J 8 0 l h e l; C '\V i1 s n s l1 r V C .v () r 

: . n n · a r .ea f cj f sub d iv i s i on , and a p J an of s u b d i v, i s i on s how i 11 g l he 

};tith(k(l/!E:tl easement wns I odgcd by the Hr,c,s [i"g Authority for 

r cg i.s.t :r:at :ion on l 8 t h Marc 11 l 9 8 J • l t can b c note cl t ha. L i t was no L 
'. '. > ··.) :.'.i:_;-_·~ :· ; ; : ' ,· .:/'.',_:. -=. ·-t 

•. :-t,e}Ci.sU•:r~d.<'unti 15th March l 1JSS lasl pl,111 in E,up. record). 

VI\t;tj[,f i\ 1/i'i};;iJ{th" .Jul Y 1 "" o i 11 CJ u i , Y was t rent }d by 'he Hou s in g 

'·.',':,i'.',;';.'Allt'.hbt'.i·ty:ias ,an application to j L or some sorqby tile appel Jan ts 
:,' '.,;f?\)i(,'1 .. ·><·::-:·: •:)::t,}·i',", · ·. ,: 

(:: ,v e ,,' r3; T e ·, no ,f/: ·aw a r e , b u t !, y I c t t l.'. r cl a l e cl J o l h .r u ~ y l 9 g 1 i l o fr e r e d 
< 1;' 

a' sub-le9-s_e oyer lot 17 subject Lo condi lions; and required the 

appellants to confirm the !'purchase". The deposilccl plan number 
,I 

"f 
is written 1n ink in the otherwise co1nplctcly t'yped letter; il is 

clear that this number was aclclccl later (sup rJc,orcl pp. 8, 19-t), 



5 

but, of course, the plan showing the easement [had, by this time 
f 

been lodged for registration. One of the conditions that would 
I; 

form part of the lease when executed was thnt1he appellants be 
:.! 
i 

required to erect a dwelling house and complete it within two 
:t 
t 

sub-lease, plans i . 
the4 consent of 

i 

years of the 

specifications 

commencement 

of which were 

of 

to 

the 

have 

and 

the 

appropriate local authorities. The sub-lease was eventually 

executed on 25th April 1985 and was for a 
- . .. 

months comm~ncing on 30th July l981. 

t 
"'{i 

termfof 92 years and J 
~~ 
Ji 
'£' 
~ 
";'/,.' 

l 

! 
:; 

The first appellant was given a site plad by an officer of 
t 

t he Hou s i n g A ti t ho r i t y , w h i c h h c gave t o Mr R a''z ~a k ( s up . r e co r cl 
;- l ' 

p.186). It did not s,how any easement. It appear;:; that plans for 
➔- ~ • 1 ~ 

. 1 . ;. ' 
the erection of the house were approved by thi Rural Autho1·ity. 

fJf •• 
-~ ,r 
ii . 

The evidence is that the original plans were approved by the 

Rura-1 Authority on 20th March 1984, and buildi1ng'work commenced 
!¥ 

·''. dj;_ ~nif2s:t.h ·August 1984. The site was inspected by?an off iccr of the 
,( i:,.,,(':.::);i?.:::'·_:·,::::;:;:''Ji;',,, z.-
\,•·.•\i:{::'fRui:J:i.:J(AU.t:hdr i ty on 4th September 1984. The llousiing Authority had 

• )![P if Ii:til~!~[,~!t. bsoitdhe a:: h::: :' i e~su ~~~s rte ~: ~ ~ Ya::" IP: j:;' ',:l:l" ," w:: o:: :,: : 
i-11,,on.,•.·The Housing 1\uthority co1111nl'11ccd to 111akc advances to enaUle 

! '\,;/,1('.:.. :,\_ "::_'ji>._j< ~ 

· .,:·:(t1hici'- b\t-1 Iding to be creeled. The c1ppei lanls fhad been granted 
>' 't;: <,y; })'. ; : \' 

,: ;: · f: 1 h a n c e . b t h c II o u s i n g A u t h o r i t y t o " p u r c I ia s c " t h c 1 a n cl a n d e r e c t 
(K:' 1.!\•;:,::_::;,--,\·,.;: · 

,, ' 
J. 

. the building. By 21st Novcrnbe1· 198..J. an appliccilion for approval 

of proposed alterations a11cl ad,li Lions to the house, •which related 
i 

to an upper s tor y , was nw cl c Lo t he Ru r a 1 1\ u l ll or i t y , and 

certification of approval of ~ir Razaak's plans {or such additions 

. was dated 2 8 t h January l 9 8 S ; t l 1 c y· m ,l y ha v c iJ e e ri approved on 1 G L h 
{ 



I 
l 

,,,, 

G 

January - it does not matter. On 14th March 1985 the Housing 

Authority approved a loan to Lhe appellants,, and although it 

appears from the documents that the plan of such sub-division was 
k 
\( 

! 
not registered unti 1 15th March 1985, the DP lot number appears 

on the documents. 

\. ,, 0 n . 2''.5, t h Apr i 1 l SJ 8 5 t he s u b - l ca s e fro Ill t he Hou s i n g Au t ho r it y 

.,,. to t,_h~ ,pi:hintiffs was exebutecl, and on 28th April l<J85 a 111ortgage 

of that lease to the !lousing Authority was executed. 

By July 1985 it was real iscd that there was a prob lc1n 

r e 1 a t i n g t o' t he pow e r l i n e s , an d w o r k s t o pp e cl . The roof, if 

constructed, would have come within aboul 4 o,_r 5 reel or lhe 
·( 

power lines. The first appcl lant went Lu the 11dusing 1\ulliori ly; 

he wanted the lines to be insulated. 
i:. ·, f 

He was'. t~lcl that 11olhi11g 
' . 

could be.done; he was still not informed or 
~~ . JV ~ • ~ ~ ,~ ; t: 
/t(o)'~f-· f:: 0 See t fl e . f i j i E J e C t r i C i t y A LL t h Or i t Y . 

., ... 
any reserve. 

i 
(''. 

Jre:did so. Ile wns 

t he Hou :, i n g /\ u t ho r i t y ( s u p . h e c u r cl p . 2 J (> ) '. S o 
i 

he w r o t e t o t he II o us i n g ,\ u t r i t y a .s f o 1 I mv s : -

to complc.1in al.1out FEA-'s ma:Jn pbn'cr 
.carrying JJOOO volts CTOSS,lllg lhe 
men t i on e d Lo L j us t o v e r h c ;;1 d ! /\ s I 

already started t/Je second stt21gc of my 
';';_building c.1l1cl du estimnte tlrnt 1once il 

,·:,!.reaches the. roof heig/1{ ! not 11/UC/J d1cc1n111ce 
:: , W i 1 1 be 1 e ft . De F i n i le I .v, l I I i s I reckon 

:_;would be extremely clangerous. 

I did speak to tl1e FEA 's Uistrict S 
who· referred me to .vou. 

I do hope you wou/1/ tnke positive 
curtai 1 the oncoming prol;Jcms." 

rvisor 

to 
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It is clear that he was aware of the DP lot number. On 8th or 

18th August 1985 an officer within the Housing Authority asked 

its surveyor to confirm ''if the building iss being erected (? 

consti·ucted) within the power reserve!" The first appellant did ·, . 

nof re6eiYe any reply to his letter. 

On 18th July 1985 the first appcl lant had made some kind of 

inquiry to ·the Rural Authority, probably s·~eking consent 
• 

to 
~ 

occupy the ground floor; by letter dated Cith August 1985 he.was 
f 

given temporary permission and was required to'lcomplete the first 

floor "as per approved plan" and to obtain 'a,."Certificale of 
t r 

' :y I 

inspection and permission lo occupy once rtrie c·nLire work is 

completed 

Razaak '.s 

11 (sup record p.235). 

p 1 a.n s for this story had 

~} . ' ~ 

It wi 11 be :rdhicmberecl t Im l Mr 
l 
\t' ... 

been by the Rural 

the Electr{~ity Authority on 

23th July 1986 

record p.24q) 

the Electricity Authori~y ... 
·~ 

He says?tha( this 
r 

was the 
,; 

to know of the registered Jasement. 

.The appe_llants commenced the proceedings;on 19th September 

1986. 
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The appellants' houf.iC has never been complclcd; Lhc rjrsl 

floor is virtually a shell with no roof; the ~ppel !ants complain 

of water penetration to the ground floor and otl1er matters. 

Whilst the proposed plans of subdivisio prepared by or for 

the Housing Authority in 1978 show no easement, those tha~ were 

sub mi t t e d by i t for reg i s t r a L i on i n 1 9 S 1 'ct o . As mentioned 

I 
e a r l i e r i t a pp e a r s t h e y we r c r e g i s t e r e cl i n Mar c Ii 1 9 8 5 . T li c r e i s 

no evidence· that before··August 1985 anyone ever consulted them. 
f. 
l: 

Of course the Housing Authority rnusl be dee111ed to have. !incl 

knowledge of Lhe exir'itC!nce of lhc easement shown on its own 

plans at least from March 1981, probably DccenJIJe r 1 9f,O. Thcrc 
i ·f 

• .. I 

does not seem to be any evidence lhat Lliei Run1J i\uthority was 
. \ 

aware of the existence of the ease111ent al an inZ.terial tj111e, or, 
" , .. 

if it was, when it becarne aware. The Subdivisioi1 of Land 1\cl Cap 

140, seems to require any person who wishes( to subdivide 
' 

lnnd 

t ' 
such as .this to make an application for approval to the Director 

i 
of Town and Country Planning; such an ap1)l.ication must be 

accompanied by a proposed plan or cl:iagralll (ssi. 4-, 5). Sect io11 5 

r e q u i r e s v a r i o u s 111 a t t e r s t o I) c s how n on t h c p 1 an d o cu 111 e n t .s , a,n d 
r 

these do not include easement::;. However, the regulations 111,idc 

under that Act require various additional 

which include (reg. S(h)):-

(h,) the position of all existing 
easements correctly label led; 

' ters to be shown, 

proposed 



,· 
I 

. , 

') 

The Act also require:~ n copy o! lllc :tpplic:iti()l1 :ind of tile pl.tn 

R u r a 1 A u L l 1 o 1· i l y ( c; . (i ) 

;• 

There is no evide11ce IJl:l'urc Lile~ l:oun to :,lww 1,il,1t 1.l1i--, 

requirement wns ob:c;e rved, or, 

showed. I n cl e e cl t l 1 r.c e v i 'i.1 c 11 c c ri:·cor(I 11.(,<J) l 11. t t i L V, LI :,; I. Ii l' 

Director of Tuwn nnd Cnu11Lr_1· f'l;i1ir1in.L' I' () I 1 ii 11 ! ) I' l,) I ;1 I l1v 

rorw,.1rded illl,Y pln11 Lu LIil' !~u1;1! 1\ulr1or11y. il \',<)lfld 11;;\1.· h•:1_:11 

tilt1L one. Hut then t.l1erc I : ; I)( l l ' \. i ( I (_' 11 l_· \.'. l h fl l (: 11 I,'. l'. ; L', C I! 110 ' l l l. ( l I· l f I '-' 
., 

' ' J 
Elcclrici.Ly Authority (Dr i l .·, 1 ·, l,) 1,\' <.: 1 · I ll •-' :-; 1.1· ,I, S' I. i 1 '-' ·, l i 11 1 .. ' \ i :. L 1: 11 ,_· '-' 

or was proposed. As n re.suit ()! :11 L Ii 1 ·, l l1c cf 11 ,t :; nu ,: vi 1.l c· 11<:.,: 

1\ I.I t ii u I · i L _I iJ il V (.' k 1ww11 ) 

the easement Later s l1uw11 011 pl il ll. UJ Cil I 

bcca111c a11arc . 

C irCUill.S LilllCCS \IC dt1 litll l 11 j ll I, l le \', (, u I d i) ,_, 

·inference for this Court l I Ii l L ' L I l l' 1\11 L l1n 1· it y 1•,,1:;, ,:1 l 

t j me·, (1\Vill'C ur l I I l' < .. ' \ 1 ", I. C l'l Cl:' u I 111 i •, 

j s s o eve n t hough t ll e r-: u r n I 1\ u L I I u r I l :, f' i I c , : ii r 1 d- :,: ; 1 \ c IH I c: '-' i d 1.: 11 c r.: . 

l t_ i_ s . p r.o IJ ab l y op c n r o 1· t I 1 c : · ,. , u : t o c1 i- ; 1 1•.· ; 1 11 i 1 1 r ,_. , ,_. 11 c ,_. t 11 . 1 1. i 1. 

'~ 

was jn possession of t(ic· urig-i11,1I •;ulldivi·,iu11 "pltt11, hut ll1i: .. ;i:; 

The Public Health ,\cl (',:tp Ill, ;ttH.I 111e. 1t:.'.,1.11a11,)11·, 111-.1,k 
i 

lllHicr il, deal wilh tile ,11:Lu,tl •.':·1..:c:li(1!l [)r l,u)i.<iiw:.•;, IIJ1.i 11<ii11,'' ,. 
;:; 
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their height. An appl icnt 1011 l'or 

h a s l o IJ e m n cl e 

nppro,·,t I lt1 creel ,t 
/ ., 

:;t.J h II I I L l le d . :, ,l jljl 1·(1 \ ;: 

obtained nnd so on. l·'arl VIII - ll1.11l,li11v~,, ,,r:•ll1,.· ! 1 1.1!1l1c ll1.:,1llll 

Regulations den ls with Pu!) I i c \-k.t IL 11 

Regu I al io11:, 11 i L I 1 c \) n •:; l 1· 1.1 ,_· L i b 11 
;,-, 

1.1 I I) I.I i I I I i 11 :l. ', . 
1 

i 11 c J u d i n :s Ii u i I cl j n g 11 '-' i g I 1 l 1· 1.:> :, L r i \.: I. i { 1 11 ·~ . I I , , ,,.. c v e T . : JI.' 1 t I 1 c , l I w \ ,.- l 

nur tile rcgulntions ;1cl1.1,.1l l_v L,.,u,:11 1.1po11 Lile 11rohiv1n l1 1.:r1_· ·.;,1 I,:; 

; 

t u ,_. ;_i l , t u t llu ; 

I i a IJ 1 I i t y . 

T h e E l c c t r i c l l y i\ c L C ,1 p l : : fl , u 1 : , k I w i 1 ! ', l Ill: : . 1 ,_, I. l 1· I l i l. :, 
•I 

buildings. 

. provides: 

Regulati()!l ~!'i '·' r 1.11 1 .. • 

3' 
lll,ll. LI: )I fl rl ,_. ! . 

"27- ( 1) Tile 111 in i InuI11 l.'<)11t/uc i or c J e,II,1ncc:-; 

·from ,ground. I.J(ri/1/11;,i;,.., n11rl .0,truc·lur(", 
r tl q LI i red r () r l I I l' i {/ :;{ ii j I ;/ t I () II () / () \.' (.. I. / /(.' ,' / ( I 
supply Jines nl ,111.,· 11oinl 011 ;1 :;p,·,111 :11 ;1 

te1111>crt1ture. o( ll.l /,._ 111 ,i.,·till .,ii!i :,/Jn//. 
\. ' 

except wit// lhc 11,-iltcn co11-,en1 inf !Ill' 
1\ull1ori ty, /;e nol !l':;:, I h,u1 l llli •1fi.~, l-:111ccs 
se·t oul ,n t/1e ln/)/c /)l'/011':-" 

11 I 

.\ (_ 

lo sy_st~lllS ;carrying up t () ii \! () i lit gc or (, (, 0 \ ol L •.; ' 'I I l d l ll<..' ll I !'(1111 

(J 61 up lo 1 1000 VO l l ::; 1\ S ~o 

rc::;pcclively., 1 l pruc:ccrls: -

"For 
suc/7 

voltngcs 01cr 
C J e ,'1 r il I I CC i I ,'; 

T C' CJ U i /' C! • 

r,10l.s 

/i,(}0() 

/ i1v 

l 
p 1,) v1i d ,_, ·; 

llicl''-' 
,\u//1()r 

t 

} 
i
i 
i 

,<i/1;i I I 

.'" 

I) r l 

/) i:.' 

/Iii/,\' 

"nd I ' I l 
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I t will be remembered thnt tile 

11 

._.i __ l_.·I_· __ ,; __ ,··· ·-I-: 
,;• 

·:1: 
·,,!, 
·1f ' 

l i. n e ::; run n 1 11 g a c r o ,,; :,; 

a pp e 1 1 an ts ' proper t y an cl o v e 1· L Ii c i r house a;I e tlil i n s u J n L ,_: d : t 11 cl 

i' The WO r cl 11 l'. (1 n cl LI C LO r " i /', in O l d l' r· i I 1 l" (I i 11 l I IC 

::i 
carry 33000 volts. 

_s;f Act or the regulations, but ":,upply line" is', 
,,,v_; 

.·!l• 

I 
jl 

'"'supply line'.,' mc·;1ns n con,!)llor 
• •,1!'; ' conductors or ot/1cr 111c,111s of cq'n1·l•_1·111,:.!. 

trnnsmittin,g <>r dislriliutin,g 1lc11c•1·'..! 1•• 

toge t her w i th a n .,- c n ,,, i 11 p . con t , n g . 1) v c· r i ·11 :L'. . 
tul,c pjpe, in8u/ntor 01· posi l'ff;C/<1,s,iny. 

·sorrounc!ing or sup1>orI ill.';! lhc :,.-11111! n, .-111F 

par/ thcroo(. or :in_1· /)uildinp. or /:1fJJ1,1r:ll!/'.,,_ 
connected l/1crewi11, lor lllc r•u1,f;_Jo:,c of 
trc1nstor,11in,:_".;, cun1·cyi11"'-'· t,-·,111.,,111,-iltinp or 

s.2 of the /\ct as:-

is de I' i ri,_:,_I Ill 

cir 

cUstribut ;ng enng.,·:" I; 
No point h~s been tuke11 thnt the l""' i,,in11 r[,1+,"irnurn di,,t,,o,_·,_•, 

would not apply here. We tldnk l Ci(l he a:,•;Lriit'(•(f, Lllal;; •li,,ldllCC 

., 

·" o f . n o t / .. e s s t h a n J 5 f t , 1 p p l 1 ,.: ::; i 11 l h i :~ c n :; ,_. : · ' k c ;c. . .1 .1 I 1 , 1 • : I Ii ,_. 

head i tig: -

~~~~t:.~~":i:;,:;::.'. ,.,,,, no! lo mn/" r·rh, "' 
:(l) providcn:- f, 

,;·:,f'JJ(J) :I[. al ,1!11· t111,,,, nl/1:.•r 1/1 1_• cf<.:Cl il,il <'( 

a I) 0 ve F h (' a ci s u I; e I _v 'j i ii (.' h (' / _I 1 /I/! i ri~, ( () I/ I l' 
Au tho r z t _F or n I I cc 11.'> cc I :-; u /J rr I I c r . n qp' / > e r ·"· <> n 
J)ropo,se·s lo erect :1 /1('\\' f>uif<l/11,1.• 'pr ,ili1cr 

>:;tructi'.rc, wl,e//1c1· ;1cr111,•111e11t or 1Z!;,,ur:.,1ry. 
: o,r · .. {: ~ :,\ Ill D k e ti fJ. 1 · p <: /'III ill I C 17 t. < • lft Ill J,' 0 r ii /". F 

ac.id1tl0!1 or nltcrn/i,1'.'. ,,in /Ju1,"d·111.:~. or 
structure, /Jc sl: ,/, JI tile new LH1.:lcl1ng. 
'structuTe. a.';f/1011 c1· n//erntin11 :f.li.-il/ or 

may l;e Jj;1{;/e lo rtu11/cr Ille 01---cr/1eJ'it :,u11JJ/_F 
Jjue accessif>le:· to <Ill\' f)('/'S( 1 /I wic'Tiou1_ the 

-·US€( of c1 l:ufder or o{ 11·,_,r ,',f)t'C/;/ I ni>,J/ i:1,1/C<.', 
gi1(e notice in writ in~",:,()( //is inu;f:1_io_n t,'. 
comm<.n1ce l/Je work/() Ille ,1u11w!·11, 01 

1 icensed sup11/Jcr ,111,! s//n II no1 f'<Jt11~11cnce 
work on ,the /Jui (dinp. ,';/.1uclu_re, n{l<,,it i11n _<1r 
nlterat1on unt1/ tl1c' ,\ut/Jor11_1· nr1f!_,,t,'//.',c 1 / 

s u I) J) I i er has C (' ,. t i r i {' ( / I Ii ll' ,- i I i I],'.; J fl;/ l ( JI C 

ovcrhc;,d supp /3· I;,,,. w; I I nu l hi ,,, he 

I' 



I ·, 
l -

IinlJ/e to hccomc so ncccssil>le 

;I 
I It 
,I 
,,; . 

O r <1 ( t C r t h <.' t' X t' C ti ( i , > 11 o /" I I I(: \\ n r /.. . / 

II t·~, 

I II,!!. 

That 

;I 
provision would not, we beliHe, ob,,;,,,e,,thu 

also obtaining Jocnl il\Jliloi-iL.v HJl]HU\";t I Wl1,.1 

responsible f'or giving the 1·cq1111·,_·t! 110l1cc 

or 

Ill i gi1 I i) (' 

I:: : : ~: s ': h: rtpr,'; :~ o 
8

:,;~, dl ,
0 ::,:::;ct ; , :: , i::: :, Ii 1 : ,1,'rVl i::, 1 

r l ic]thl : •:' ,
1 •,••q•,, :•:,, , 

1
1 u : :', .1 

owner, here !lousing i\Utl1urily. 1« :1ppro\·r; Ll11..· ~i,11 .. I ik1-· .l,-•;t;11 1! 

I 
ii , { 

i-l' I 1 ,_. I,_._ 1 ;i 11 cu· , •.; 1. l1 ,_- 11 ,_. c ,_ .. , ·, .-1 1 \" 
:1 ; ' 

i ,_, g i >; I i.l (: j I_) 11 l 1iJi i• ;,._. I :'; ') f) ·--; ,,_ I '-' I II.\ l 

\I ,; 
1::irohibi.ted frorn building ll1.:l{)w liigli lc11:-;iutJ' ·1 i11,_•c,. t . 

Pilate, we do not stay ror an itll:C.\\'<_>. I • 

car:rying .UP:'J,e1 15000 v1)l L:, ,:r 11w,1,:. Tiler,_· i:-, ,/qt11°,i11µ Lli;il 11,· ,_·.-111 

' •. ::- d i ,S C (.) V e r ' "i fl l I 1 C . 1 C_' g i s l ( I l i ll ! l II' Ii i 1__ • I I 111 i g I l l 1 · (_' q I_ i i 1:I. l I \<_'. ]- I (_' (_' I I i \.' I l .' 
'ill ,:i 

L j l l d ,_ I I ,_. ,\ ·.-; ,_: I\«.: I [ [ [ I) , i L w·o Li J { j \_' fl < \ Ii I ,_. ! [ I_ ' 1 ~:f, . 
:i:Jt Ii:_ '. THHV e ( , l i n e s a _c r o s ~; ; 1 n y p r 1. 1 i , , _ - r l ,\ · c· , t 1 · i- , · i 11 i:_ Jl- It ; 1 l .-.; ( 1 c ,_, c r 1.- o I l : ; . 

'\. 

Ali t ho i' i t y to ob t a i n n 11 y 

t-ndeed;:, to what exlcnt s.--\() ur lhc ];'und. Tr;)tic.-r 1\•:L 1';1p 1.1[, 

,:·:::.wh\~;l1·'d~8.l,s, i.rite"r alia, wit.I! c:nscmcnLr-; 1rt~:,2rn:;s. I·c,.Iu11v·. 

:>r,e;g :s_~~-a\'.i:on ·of any cnscmcnl ng;1i11 W 1c' need n•;I f,u··.,-' l1) c:uw:1,l,·1. 

,.''_\i/e,~elieve:,it is suf'['icic11t l<H Ll,c purpu:d.' oi 'iii•-; \i\';l: lli:11 Ill' 

'·',rs ,a "IC' i, I '.! i, 110 t. i r· i ,_. ,I 

subdivision sqbmilted f () r rep I,, I I ii I_ I Uil. 

Whnt Ll1c er[ccl u I ,: I I l I 1 i •.; . 

:, 
it 
;1• -_• i;.; 
1!,. 
,'!' 

,1 I 



IJ 

First, it seems lhat lhc appellnnls' l,111 

easement. We liavc nol .seen LIJL' certif'icnL,c· 

CO 11 l C 17 t t O n S SU Ille L h cl t j f , () I' \\ IJ l' 11 , 

s h ow L Ii a t t h e l a n d 1 s IJ u r cl c n c d I:, y s u L'. Ii ,1 11 ,_. 11 c 

Second, the cnse111e11t 1s 110L 111 evitlcnc,_:, 

aware of what, if nny, rcstriclio11(s) 

T h i r cl , · · t h e 111 e r c p r c S-C! 11 c e n r t Ii (• pow c r 

i t S e I {' , pr C Ve Il L b ll j J d i (} ,f!, U 11 t Ii,_, I o 1. ll (' r 

a p p e I 1 n n t s ' ho u s c .1 :, s I l e cl . IL Wt)tild Ullly 

whjch any building 111<ty hi:• Ci'(.'Clc:I. 

Reg u I a L i on~; g i v e :-; 11 u p u w ,_. 1· L , 1 l I I L. 

except, we suppo:,c, by rcqu i r i 11,1-,1 

i111possible fro111 a prnclicnl p()i11l t,r· 1ivw. 

l S 11 U L I l j 11 ,le. ! \ 1 :·, ll p g C :; L 

wl1ich ,tJlf)ltl\;tl 11·,ts 

. ;tJLi\iciui.e/would not fnlJ (llllsitic 
.,::/··'.\,";\·,; 

::]}Y}'H~rL'ty, and hence i>c pcr1111 l L,:1i lTl 1· 

=:'\.hct'}/;infrtg house of' unc sl(1ry (111 l;inr.l O\'ci--1vl1i 
'',"• ,,, ' .•. :: ' I 

Fifth, the Ru rn_J 1\ ll l Liu r i l y 

applications .of Lile ,tppclli.\illc;. T Ji l' I! u LI :, 

r c q u i r e d t o g i v c i L : ; c o n ~-: c n L • 

s subject lu :i11 

L i L I c . We .t rL' 

:-; /J()W'; () I' \\ i I I 

i\'()IJ I,! IIU l () f 

Lhc lici,;,ltl lu 

f I , .. ' c l r i \.' i l .'' 

1_· I c '· l i \lll, 

llli i I ,I j ll,'c 

' 1. l I i .'~ i fl; I I i' I :111:-; 

t <.:. Tll\:' re i >; ;111 
I 
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Sixth, the Housing 1\ulllor1Ly l\,1:-; n11·arc 

the power lines and or the exi::;tencc of' Llic 

t h i1 t t h C R ll r i1 ] 1\ ll t h O J' i l _\T Wit S il W; I !" t' (l f" 

I .in es. We i n f e r t h n t h n l h 1\ u l I 1 o 1· i L I l' :-; w 

J O C il L i O ll V l s a V j s t Ii e 11 I n i I l L i r I :-. p r O p () :-; L' d 

have emerged upon i n ::: p c· c t i rn 1 u 1 1 d / n r l h c 

consent lo Ll1e pln11s. 

F i rs l , 'w c d ca l w i L Ii t Ji e l.i u i l d i n g . 

J,eaving the npi,el !ant~; ,,11 1,11,: :,i<lc l,ir 

110 lic::c;italion ln finding Lliitl Lllr_• 1·,:1cl::; g,llr_< 

thaf it W,lS unnW,lf'L' r.)r L !Jr.: 

_Act and rcgulnlio11~;. I L 111 U s l Ii tt 1. 

l he w i r e ::c; , u I J v i u u :-; I y u n i 11 : ; u I " 
:,.-' .: . . .... :,; __ ; ,, . . i. 
'::-:ct,il:t!,qt'ly· qver the propo:,ed IJ1.1 i ld illg a11d .,1 I 

.f /.j :"1, .,·j)\/•,,\\~t\:'--.: ... ·.t. '._:_:;_i ';. , ._!" . ' , 

'!,'.'::;'.pJa.ns:·showec.l··that·llle ruur ol ll1c ln1ildirig. 

);;/.i{i~t2{J{\\;}~,.4·t·o. 5 feel nr tl11.· wi1·,_•s; il 
.: :<,'t I'; ·: ·:· ,; -•~:• \\ : .·. ·'· . '· ::• ·· ' 

. '·,:: '... ·. ~ ' ,· .... · i ·-~ ... 
•· 1' re qui re. ,Lhe tt pp e l 1 n n t .s l o c n ::; IJ 1 •~ t Ii il L l Ii i .., 

;,. 

an y t h i n g e l .s e ; · i t j LI ~ t g a v c .:1 p p r n n: l : L 

t h rt t j rl V O J V C d rt C O 11 I 1· il V fc' 11 l i () I l 1 > I I. I l (_' ! il IV 

cmcnl, 

lllv ['D\\r_•1· 

n11·u rc u l l Ii i •; 

di 11,v,. T l l ;( l i 11 LI :-; l 

II: 0 111 '-' I I l ' I\· t.' 11 ; I \" I,' 

.. 
. .-
t I l il L i L IV it :, i 11 

ii I 

i, I t lt r_• Ill :t \ i Ill 

' 1\ u L h u r i l y ti i .ii 

I. 11;, l l lie_,· 

l I lf_' 

I ;J 11 
I 

I '·) I l .:; • l I 1; l l L h l' 

Jll) i1LlL:111pl lu 

tl,i d !lU l j 11 j" \II Ill 

I\' I ( 11 t. iJ l' I ;i 11 '· l I 

I l n p I ;\ I l: < 

I t "I fl l ll l Ii,.· 
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height of the proposed bui Jdi11g. 

of due care on its parl. 

To us thi 

[twas submitted on bel1,1II or the fiur 

h ad no cl u t y o t 11 e r l Im n l u c 11 ,-;u r c L Ii <t l t h c v n 

the 

We· d o n o L a g r c c . 

r cg u J n t i on s 11n ll c 

Tile lnw, tliruupl1 Lil,.: 

tin d c r I I 

erection of bui ldin,11s under lli.'-'.il ll'11•;[011 

it sufficient for the locnl null1orily Lo :-;ny, 

aware of the \Vires, \Ve were ;iw;tf'(_' tl1nl llic· 

b c e rec t e cl d i re c t l y u 11 (I c r 11 c ,lL I 1 . \ 1· L' \I''-' l C' 

. •-
WO Ll .lei CO 111 e W i t h i n ---1- 0 1- 5 f e C l \l r t 11 C Ill ; 

_fµrL_her,:Jnvestigatcd is of 110 ('(1111.:1::1·11 lo 

1111:,;:way." ·To approve the plnns would 

. ,• 

0 f the' a i) p C I [ ,1 11 t S , rt 11 I 11 V I l ;i L i () I 1 
.. , ,,, ' 

f(i;~:r'leve wt need say 11\1'> ,-,~. 

Fl S : a ,n y r e s p o ll s i. Ii i I i I y u f' ' l IH.' 

nd:~rns the bui I ding, we w111 deal 
.< .... • ., ·, 

/:With· thri appeJ I a.nts. 

SO fa f a S CO n Ce r ll S l IJ c ~ (.'; l s <_;III c !l l. , \V C 

f i n cl i n g -t ha t l he Hou s i n g ;\ u L I w I i L y w n ::, 

The sub11i'ission un 

th j :', W 11 S i fl C ff e Ct L iJ C Wily l I 1 c .I U d g l: 

I ,LC k 

1\1.1lho1·ily tl1;1t iL 

as I 1 ci c L :.-; 11. ( l I 1 c· 

()I co11strucLi1111. 

i •-' I_ i \ 1 ll <, (: I l 

\\' I:.' d () [ 1 () l. 1, 11 i I I k 

l Ii ;i L L ti ._, r '- H 1 l 

lil,ll should lie 
V 

'\(-. I I il Pl' J'()\'I.' I ill' 

, I \) p C '.l p I t.' i 11 l Ii t: 

' L 11 '" l ii\\' . . \\' (' 

t lnLci-. Tile s;crnc 

no h'-'.Silnt1011 111 

,L I 1 <_· c· it c, c· . \l;ty I,, _ _. 
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the appellants in lnw now h,1vc ,111 i11Lere~;L in ncl l,urtlened 11itll 

a 11 en cum b r an c e ; t he r e ha::; be c: n n o a t t c 111 p t i 11 t 11 p r o c c 1.:.: d i 11 ,'2 :-. l o 

try and extricate Lllc111 fro111 lllc· 1,_,,1~c. L\ u L 

the end of the matter. T h (• s e p e o p I •~ w c 11 

Authority and sought [ro111 l ,t 11icce ur la11,.I 

The y we r e g i v e n a Ho u .s i 11 g ,.\ u l ho , · , l y " p p I i c n l i o 

'f IJ C f e \'i e re lrl k e I I by ,\. n O f f I l' l' l t ,I L I 1 ;tl /\ LI l / l 

there, where l1ti found Lheir In,, u1· Llil:y 

Tiley comn1enccd to build with llll' ;i.•.;,:-;is1:111cc 

lllem which showed no en:-;e11wnL. '!'lie [luu:-; 111g 

Lhe purchase by thc111 nod ,1tlv;i11ccrl 111u11cy Lu 

purchase or sub-.leasc docu111c11l lllcy iH•1·c 

l o l. h e JI o u ~; i n g 

f () r Ill l () r i I I I I I . 

ll r II I l • l I 1 i 111 

,t, \\illl Lil<.' 

I I I I< 1 (· ;1 :-, '-'Ill,.· 11 ( . 

pl:111 gi\<..::11.lu 

l y I' i 11;111 C•c· ti 

T/11: 

. 
- ~ • l 

prep a r e d by t he Hou .s i n g ,\ u l ho r i L y n 11 a : I u u s i n ~ u l I w 1.· i t ." r 1) r 111 . 
" ,,. 

The _s,une .appi icd ·to tl1c 111orlgn!;L· ducu111c11l. 

\hey ; we re, a c q u i r i n g w a:::-: n n 11 c x l'. ti L'. j t I 1 c r L o t I 1 ,_. 

1\ P 1 ·: r 11 o r L 11 ,_. r ti 11 1 1 

cluc1.1111l'II ( 

:.to' the mortgage (::-;up. l I\ C 1 I 11 '-' l_ I\'' :; '..' 

·, id6c;1.1_ment_s \Vere executed the plnn sl1owinp Lhc ~i<.:111L·11t l1ud IJl'l.'11 

the Hou.sing 1\utlwrily !'or ,tl)(Jul iil<lll l 11. 

1vliicl1 11Iu.•;l 111,.·;1 111 

._the lease i'rnd mortgage docu111,_•11L,; (rccor<I 

·Auithorityh0d prepared Lile pl:111 •,l1m1i11~· till:,. l_'i,t(.' I I l 1 11 I l) :-; ( I fl 1· 

, 1.931 

j l y \','' t :, ; I L I ;; II i t 

i n n o l d r aw i t1 g L h c a p pl' I Lu r L :-; ;i l l L'. 1 1 l i I l 11 l u l I 1 c \ i :, t ,._, 11 c ,_. l, r L 11 ,_. 

T Ii c J u cl g e s t· c 111 s l o ! 1 u \ 1-: Lit 1-: c , 1 L \' i ,_. \\ l [ 1 it l l I I,_, 

,1ppel l ants sllou lei have 111;idl: ·111ckp,:11cl,_•11l i 11qu i r ; I I 1 ( l LI l l i l L' l I I L' 
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anclwhat they were going into, hy fnili11p Lo 

authors of their own wrong, as it \\ere. 

themselves long before nny Lille d,)cumcnl,<; 

t he f u l 1 supp O I' t O r t Ii e fl l) ll ~;j Ilg 1\ LI l h O r i Ly . \\' 

search an Y t i t l c be r o re l h c y s i g n L'. d ,rn y t It i n .I.!, 

application. 

been t1vailabJc before 

]·1 ,·.1 u .S.' "'. , W h i C h IT c'l V ,:, t I t j L . l 
' '- ~ '- lCill lC ll),.1\' I.Ill! y 

ch o i c e prov id e cl f i 11:: i, ,.: c , p 1· l' p; r r ct I h l' 

g U j d C , p tl'i l OS O p J I '-' r a fl (I f r j C fl (I H .<; i l We r e • 

L Ii <:: ~; e p e o P 1 e s Ii o u J d ha v e s I nI g I 1 1. i 1 l< I r.:' p c 1 HI c n L 

.S t cl g e W h i C h l S rJ O t S p C C i f j C d d u e :-; 110 l C O l ll 111 le' 11 

o u r op i n i on i t was t Ii e d u L y o f t Ii ,_, 

w Im l t hey were t r LI 1 y g e L L i 11 g ' i l I l( I i L d i 1• I 

cerlninly liable in neg I igcnct.'.. 

In the:,e circu111~:l:i11ce:-: 11·c il1·v ;11:-:u ul 

Ho_using Authority must also IH.:, 1 1· ~;i,littl! 1 fl!spo11.,;i 

if any, that flowed fro111 Lhc ,tp[,cl ln11Ls pull i 

casement. The cvidr:·ncr.: tli1;t.·lt1•,,_•,: i.h:11 if 

on the: ease111ent. 

could be ere.cted wi tlloul c11cr1;;1cli111v11l 1)11 

seems to us that the f'ai ·I I.I I·c L() (i i ', C I () :~ {_' 

ease111cn t hnd n direct l1cnr I I l ;: tlll l I 1 (' t.' 1· 

nnd t lia t I r l h1_\ appc I I n 11 l s :; \I I I t· r \' d I o >; :-; 

ll,1.d coI11In ill ed 

p 1· <,i p n r e d , w i L 11 

would they gu n11d 

Lile 01igi11;1I 

L 11,..;y Lilt.'\\' LI,. 

I,\ OU Id 

Lu hu i l d ,t 

(in C LI l!I l' fl L :; - d 

it d I i C•.: ;1 l :•; \ illl ll . 
' '' tl ~; ,~ I r tu LI:-; I ll 

" 
,<" 

Lu Le I I l ii C Ill 

I l 

(1pi1Jl\lll lil;tl (Ill: 

;: litt j J d I 11;, till I !11_· 

,\', ;: ,; ( (I lit_' ;1 !1,11: ',•' 

I,,,!. i I !1,11i l 1., :, \: 

ti l 11 i 11 ,l! ill.I l :1 ··, !1v,I 

I:'< i :-; L ('. ll (' ,_, l) ( l 111.· 

gl1 L ltc i>Lt i I •. 1 111_'.', 



I '-' ,, 

to disclose lhc cxi.0;(e11cc ul I.Ii,_· 1.•;i:,,:n1t_•11I. 

Wh;1 t nhou t l l1c n ppc I I ill1 l ,. ·: S Ii u u I ii l Ii c ., i 1 l < i 1 I I 1· I C' · : 

fr()Jll the lfuu;~i11g 1\ulliurily. I I :t :·, l I I ,_: j 1 · ,: I ) I l ,I II 11,1 l 

,<; i l r; I.I I r I 

occurred? 

The appcl la11ts \\<..!J1_• n1·:nr,.: 11,111, l!ic.: l;,_:g l IHI [ l I 1 r' J l\r_• ' 

lfousing A_utlwriLy pruvidcd Ll1,:111 11ith ,1 

i ,:c! Ii l u I l t! (_' I I I I '· : 

u 11 i n s u l a t e cl w i r L~ s . TI 1 c y d i d 11, ,t I 1 1 11 ,::, . 11 c I l I 1, · 1 

. -' We believe LhaL a11y rc.t·--;1,11,1ill,_ p111cl1a·,vr, 
•,'.">."' ,.'• 

t'<·;~; ;::_: I: l'Ll C .t i o 11 wdu .ld, e i l lH.: 1 l liv111.•;c l vc:-; ur il_l!.C'll i. 
·1: _;',!.," 

ask L he q lll: s l i ,rn : "IV I 1, 1 t ,1 I 1 o u L 

.if:ighl across lien· ,111,I rip,liL up ,i1 'l Ii r' •-; ll I 1t I i \' I ·, I () I l , 

' ci .f a n y s i g n i r i c a 11 c c ·1 I Iii 11 k ,,,,.,. ,1 •.; k" . :')I.I(_' ii :111 

The () n j _\' i Ii q 1,1 i J' ·' \'. i l :-; ; l I)() u l· I ; 1 l i \J 11 il L ; l I ii l L· 1 · 

. l Ill' (..''ls,_, Jllt_' 11 l 

have, a11d if did 110[. Lll<tl 111ig!Jl ( 110 l 

· o f t h e bu i I cl i n g ) , n o L pc r h , 1 p i;~ :: i \· i n g o l I 1 c I." ,':-!. I u I' I. C ti I '·-' :-; :-; • 

. Bu.t . it was not made. \V C il I' C l'l { () p i I\ i \ l 11 I l l' l r <I i I LI r l' l ( l d () 

this demonstrates a lack or duv c,1rc l)y Lile 
Id ll t :-; Ill l 11 l' i I 

1 \' c p u r ,_. ll .t ;-; ,_. 1 · 

and pro i:: pc~ c t i v c bu i I d c 1· c nu I cl Ii r: c \ p ,_. c l c: d 
C' • 
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Rural Authority in relation lo the huildi11t',;11,•,(c_ligcncc 11_\· llic· 
' 

llousing Aulhurity wiLll rc:-;p,:ct 
l () l I l l' l' I l(_' u Ill h I' ; I II L' l' ' \V i l I I '·, ()III,_; 

' ' consequential responsibility i11 rcl,ltion tohlic· !n1ildi11p_. nnd 

neg I igencc liy Lhe nppcl larlls, ,1L lc;isl i11 rclal ion lo tl1L· l,11lll. 

our r i 11 c1 i 11.'-'. :-; ii c h c I i c· v c· th n L 
! i l :·-

ror any dnmages suffered hy th(• appe I lnnl:-; wi l I fa 11 upon till: 

parties as·fc.11 low.s: LJ1e aj)pel l,tnl·, 2(J··:., tilt\ llou~;i11p. :\uLh1,1·it:,· -l(J'::. I 

and lhe Rural AuLhoriLy 40'.',:. \V c ; L r ,.,; a h I e ,, l u ;i p p u r L i ,_ 1 11 · l 11 ,_. 

responsibility by rc:a,<;on of so111,_• c:011.scnL urclC'rs tlinl wcrL' 11wtlc ;rl 

t he co n c l Cl:,:; i o n o f L JI e Ii c tt r i n g J ,,_, r o I c u s , 

So we Lurn to llic mall<:r ur d,tlllilgcs. 

l I I I.' l C' r Ill S o I 

' l e c>t i' 1 c:i' t'.v Au t h O r i L y ' 11 0 r w I Hl L ' 
' ' : ~- ' . ..': '·( '. ~ ' , . . 

:·1\,t'i1~-~~:a);:,of nctivi ty ,111 lhL: c;i:,,_•111c111 

r n11ythi11p,, 

. ·, i 

"' " 

Illig 11 l 

'i I 

11 I Oil I 11 j 

,_:, _1:,!•.' daTl'ler there <loc~; 11\ll, hy J;,11, c;vc111 l<, Ile ;111y 1·,_,,;L1i(I !\Ill 

·· 'upc:,n the- erection of bui ldi11p_·-; 1-·:-:cc1,l ,t:, L•. 1 llci,"ill 

e v i d e n c e r em a i n s a s i t 1 ;, , 
·1 
'•~ . I.' . ' ' : 

'' J: r:i, 0 cl , b ll l' c[ C 11 e d W j t I1 t h l' L' [1 S C Ill(_' 11 l \'.' D ll I d I lU ( I) 1 ' di f r I..' I' l' 11 L f J' ,, 1111 l Ii; l L I 

~i:thout>it except so far clS tl1c 1·;1luc 111iphl ill' nrcl'l'Lcd IJ.1· l1ci,12l1t .. i:; < '. '. '•' 

re.slrictions. 

erected Un<lc1- lhe wi r<:'s. 
,, 

I f' I /i (.' 111 i l l ( (' I' 1 :-; .'~\)I' CJ" l) I.' (i :; 0 I l' I ,\ I 1 _i' [ I l 1 ' 

l1_\g,1J restricL1011 we lrnvc II11.·r1l i,111cll, Lill: 1•:1I . , , r 1 11 c 1 .- 1 11, 1 11 .- 1 ·. 
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n,.:vcr hc1;.!t1 n:0;c,:rl:ni11c,I, :trl(! :1.11_\· ,l,tin:1gcs u11 1.li'i'-; ·,,_·,Jr·,_, 1.111,1!,!,: l•J 

be asccrlalncd. 

further evidence ns Lo wl1nL 

e free t if any. 

o r L I 1 c I nri I cl i 11 /!. l o L C' 
•' I ' 1· <.' ••• <.: 11 l 

:i l , 011 f i 11 cl i il ,l'. S U f r ,IC' '· ;[ •.; t <.) \\ J 1, 1 I_ 

dune on tl1is la11d. 

i11 the fur111;il urdcr:--: !1<.:1·,.-1.111,1, .. ·1· 

Note t Ii i1 t Ill L I l !_'. l' \ l.' 11 l 

judg,rne11t or Siicl:1 

I l ,t I 

,' l n <.I I'. ! l; I i. '-' ,· r· (.' '· 

,11:1 l l ,_. 1· •;. 

,. 
; r (_' i. ! ;_11 , • r J 

l !1 i · 

·,\ I! 

,. i I I. I 1. I ' 11. ) I. 

I ,_, J <.',' : I 11 I_ , 
., 
J 

d ,_,I''.' I' (I,; . ; I '·, \\, ,_. '·( ,_. (. 

j f' , I 11 _\ I. Ii j I]/!, t !i l, ! I. h_\· i ,1 11 

I l1r· 

f' 1 fJr_! I fl p 

dnmagcs t·,1.Jf[cr·L·d IJy r,_·;1',u11 ,,I L:,111l1·il,1.11.01·y Ill',~ 1r·,:11L·<.· 11,_'11 

nec\cssnr_v orclc:rs to np[•11r1 iu11 th,_· tl,1111ni!CS ,1ccordiw.! L, 1 litL' 
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degree of negligence that it finds to have existed between 

the appellants and the first and second respondents. 

Perhaps any advice to the parties by this Court at this 

stage 1s otiose. But it must be quite apparent that some 

compromise, and not further litigation, would be in the best 

interests of all of them. 

The fotmal orders 0ill be: 

Appeal allowed. 

The_ orders made by Sada l J on 5th .Ju J y 199, J and en t ercd on . 
l 2 t h J\ u g us t 1 9 9 l a r e s e l a s i d t'. ,1 n cl i n l 1 e u t h c r c o r w c g i v e 

judgment for the appellants. We re rn i t L he rna:tt er to t Ii c ll i g h 

Court for the assessment of damages payable to l/H:'. appel lanls lo 

as t o 4 0 % pay a b J e by t he f i r s t r ·e ~- po n d e n t a n cl n s 

'by the second respondent. 

ap1.;Tication of tile Cirst re~;pondcrll we ,unend Lhc 

defence of the f'iri:;L r-cspondcnt ~;o as lo add ,in 

or 1n part" after tile wo'rcl 

0 n t he a pp l i c n t i q n o f t h c s c con cl r c s po 11 den l w c gr an L J c ,1 v c 

to:.the--second respondent to amend its statement of defence so ns 

t o add a fur t l~ c r par a graph G i n L h c s nm c L c rm s a s L hos c con L a i n c cl 

in paragraph 11 of Lile stntcrncnt or defence of Lhe /"irsl 

respondent as amended. 
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Matter is remitted to tl1e Iligh Court for furlller hearing, on 

the matter of the ascertainment of damages. 

The orders for costs will be: 

Order the respondents to pay the appelJants' co::',lS in the 

High Court up to the elate of entry of this judgment. Thereafter 

ca ch par t y i s to pay i t s own cos t s i 11 t h c f-l i g h Co u r t . 

The responclenls to pay 80% of the appellants' cost of' Lh.c 

appeal. 

,., 

Mr . Just i c e fvl i ch n e l M . I! c 1 sh a 111 

Presi_dcnt_ Fij_i Court_o_f_,'\pp_qa_l 

Sir Mot i 1knram 
Resi nl Justice of 1\ppc,d 

--· ------·--·-· - ' . ,I 

.............................. 
Sir Fdwarcl Wi 11 inms 
_J y_.~ _Lj_ce_ _g[_f\pp_ c_a) -


