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On the 8th July 1981, the Second Respondent was gfanted a road service licence,

RSL 12/9/46 to operate bus services for the route Vatukoula-Suva and Suva-
Vatukoula via King's Road. This licence expired on the 8th July 1986. The Second
Respondent applied for a renewal of the licence. After hearing all the parties, the
Board refused the application to renew the licence on the 9th October 1986. The

Appellant who was also an applicant to the licence was also refused.

The Second Respondent made a further application and was refused and this
resulted in a judicial review proceedings in the High Court. It is not necessary to set

out the details of these proceedings as they are not relevant to the present appeal.

On the 8th Qctober, 1988, the Second Respondent made a fresh application for a

licence for the route in question under s 64 of the Act. The First Respondent did not

take any action under s 65 of the Act. Instead, the Board granted a temporary
. Jblicence to the Second Respondent, RSL 12/9/98 on the 1st November 1988 under s

| ;"74 of the Act The JudlClal review proceedings in the High Court by the Appellant
. challenged the valldxty of the decision by the First Respondent. The Appellant
'sought the following relevant relief from the High Court:

»(a) An order for certiorari to quash the decision made by the First Respondent on

the grant of RSL 12/9/98 under s 74 of the Traffic Act Cap. 176 (hereinafier

‘referred to as the Act).

| (b) A declaration that the First Respondent untawfully granted RSL 12/9/98 under
s 74 of the Act.
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(¢) For damages suffered by reason of the grant of RSL 12/9/98 and operation of

the service during the relevant period.

The application for judicial review was dismissed by the High Court. The
Appellant has appealed against the decision of the High Court.

As to the appeal against dismissal of the application for certiorari, this is now
academic as RSL 12/9/98 has alréady expired. The licence was granted on the 1st

November 1988 and pursuant to s 74(2) of the Act, it expired on the 1st February
1989.

The remaining claims for a declaration and damages by the Appellant are pending
and are dependant upon the determination of the central issue in this appeal, and

that is, whether, the grant of RSL 12/9/98 by the First Respondent to the Third
Respondent was lawful?

“The 'deter‘min_ation’k‘ of these issues ultimately depends upon the proper construction

and applic‘ation‘ of's 74 of the Act. It is in the following terms:

"74. (1) Where the Board considers that .
the public interest necessitates the immediate
establishment of a new service or the
immediate amendment of an existing road
ser;\}ice license, the Board may issue a new

road service licence for such service or may
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amend such existing road service licence
without complying with the provisions of
section 65.

(2) A new road licence issued under this
section shall expire 3 months after the date of
issue:

Provided that a temporary licence issued
under the provisions of the proviso to
subsection (3) of section 63 may be granted for
such period as the Board may determine and
the provisions of the next succeeding
subsection shall not apply to such temporary
licence.

(3) Where the Board issues under this
section a new road service licence, it shall as
soon as practicable thereafter publish a notice
in a newspaper published and circulating in
Fiji stating that a new road service licence has

been granted under this section, specifying the

service and the date upon which the licence

will expire and stating that application may be
'Mdde under the provisions of section 65, not
later than the expiry of 4 weeks from the date
of such notice, for a road service licence to
také effect after the expiry of the licence

granted under this section.
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(4) Where the Board amends under this
section an existing road service licence, it

shall, as soon as practicable, deal with the

matter as if no amendment had been made
under the provisions of subsection (1).
(5) As soon as the Board has dealt with the

matter in pursuance of the provisions of _ s

subsection (4), the amendment made under

subsection (1) shall cease to have effect.”

The parties have formulated the following issues to be determined in relation to

s. 74:

1. What is the interpretation to be given to the
words "new service" appearing in Section 74(1)
of the Traffic Act Cap. 1767

2. What interpretation should be assigned to the
‘words "public interest" appearing in Section
74(1) of the Traffic Act Cap. 1767

3. Whether there is need for written application
to be made under the Traffic Act for a temporary
licence to be issued under Section 74 of the
Traffic Act Cap. 176, unless it is granted by the
Board on it's own motion under Section 72 of
the Act?

4, Whether in the light of the provisions of
Section 73 of the Traffic Act, dealing with
temporary amendments to road service licence,
one can read into Section 74 an authority in the
Board to act on it's own volition and proceed to
grant a temporary licence under Section 74(1)?




Section 74 comes within Part V, Division 3 of the Act. This division deals
specifically with road service and contract carriage licences. In this appeal, we are
concerned with road service licences. Before tuming to the proper construction of s

74 of the Act, it may be helpful to give a brief description of the road service

licensing scheme.

The Transport Control Board (he;:einafter referred to as the Board) is given the
power to grant these licences ( s 63 ). The Act prescribes the form in which an
application for a road service licence or for the renewal, transfer or amendment
may be made (s 64 ). Section 65 prescribes the procedure and the manner in which
the Board may fdeal with an application under s 64 of the Act. These include such
matters as notice of the application in a newspaper, invitation to make
representations or objections in writing against the application and invitation to
+_others to put in an application if they wish to. Section 66 deals with matters which
| ‘ii'i,lay bé‘iaken into account by the Board in determining the applications. Section
.2 68 deals with the power of the Board to revoke, vary or transfer licences. Section
69 deals vAvit:h‘.'durét'ion of licences. Section 70 deals with renewal of licences.
:l"S“ectiorr‘l: 71 deals with transfer of licences. Section 72 deals with amendment of

- licences. Section 73 deals with a temporary amendment of a licence. .

1t is clear from this brief survey that the Act provides for an elaborate scheme for
© application for, renewal, transfer, amendment and revocation of a road service
= licence. These provisions are intended to give all interested parties a fair hearing in

" the granting, renewal, transfer, amendment and revocation of a road service licence.

I need to examine ss. 72 and 73 closely. During a currency of a road service

licence, such a licence may be amended:
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1. By the Board of it's own motion, or

2. Upon application of the licensee.

Where the Board intends of it's own motion to amend, it shall give due notice to
the licensee in accordance with's. 65 of the Act with necessary modifications (S.
72(4) of the Act). The Board may then exercise it's powers under s 72(1) and (2) of

the Act. This gives the licensee an opportunity to make representations before the

Board exercises it's powers.

Where the licence makes an application under s. 64 of the Act, then it is dealt with
in accordance with s. 65 of the Act. Where such application is pending, the
secretary to the Board is empowered to make a temporary amendment by either
deletion or additioq of a vehicle at the request of the applicant. Such an amendment
1s valid until the Board next meets. S. 73(1) of the Act. The Board may authorise

... other persons to make amendments with regard to fares, time-tables and routes. S.

L ne).

e | The amendments that may be made by the Board in either case (that is acting on it's
c}WnimQ‘tion or by application of the licensee) are based on it's opinion as "are
fnééejéé&rj in the public interest” (s. 72(1) of the Act). Exercise of bower by the
B‘c‘,)ard under this section in principle is no different to the power given under

section 74 in that it is based on "public interest".

I now consider the terms of s 74 of the Act. The Board is empowered under this

provision to grant:
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(a)  Animmediate establishment of a new service, or ]

(b) Animmediate amendment of an existing road service licence.

The Board may proceed to exercise these powers if it "considers that the public
interest necessitates" it. As I have pointed out earlier, this is the same basis upon
which the Board may act to amend a license under s. 72 of the Act. The difference
in s. 74 is that the need to exercise this power is immediate and may be invoked .
without any application under s. 64 of the Act. In addition, this powef also applies

to granting of a new licence.

The meaning'of "new service."

The Board may do one of two things. It may grant a temporary road service licence
to establish a "new service" or amend an existing road service licence (74(1)).
Where there is an existing road service licence for a particular route, any
‘_.,irpp\rpyement on this service may be done by way of amendment of the existing
road service licence. In this context, the words "new service" must mean that a new
i 1iéence may be granted to another person or another company in respect of the same
route t(_i)"provide additional services. Where there is no existing licence then a new

licence is granted to provide a new service.

‘What 1s the fneaning of "public interest?"

“Public iiiterést is to be interpreted within the context of Part V of the Act. It relates
to the interest of the general public who may use the particular route for purposes

~of transportation. It is the interest of this class of people that the Board must



consider in the exercise of it's powers under s 74 of the Act. The primary
consideration is the interests of the public rather than the applicants or operators of

services. This emphasis comes from the words "public interest necessitates the

What is in the public interest is not easy to define. It is a subjective matter and is to
be determined at the particular ti;ne the Board is exercising it's powers. Without
giving any exhaustive deﬁni’tion;'it would include consideration of the need to
establish a new service or amendment of an existing road service licence in the
interest of the class of people referred to above. In respect of a new service, the
relevant questions to ask would be: What are the requirements of transport by the
public on this route? Is there a licensed operator serving the interests of the public
on this route? If there is, is there a need for a new licence in the interest of the
public? In respect of amendment of a licence, the relevant questions to ask would

be: Is the existing licence run efficiently and adequately in the interest of the
~..public?-Can the present services be improved in the interest of the public? This is
";'11"0‘[ exl;d&sti{/e but simply an indication of the nature of the considerations which

- the Board may consider in relation to what is in the public interest.

”ﬁie_ q_stéblislnnent of a new service or an amendment of an existing licence must be
: éh_afgé;téﬁéed by the "immediate" need for it. That is to say the "immediate
eétﬁabliisi‘n‘lvient» of a new service" or "immediate amendment of an existing road
service l:i_;:‘ence". This "immediate need" may arise out of an emergency or a natural
?',di’s‘zis'ter.‘“iAgain it is not necessary to exhaustively enumerate the circumstances that

would necessitate this "immediate need”. This can be determined at the time the

\OA
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relevant circumstances arise. This is the distinguishing feature of s 74 from s. 72 of

the Act as far as the public interest is concerned.

This power is clearly intended for an immediate need necessitated by the interest of

the public and requires quick action without being held up in procedures required

by s 65 of the Act.

The legislature, however, was noht‘ unmindful of the rights of other applicants and
existing licensees. Firstly, where a new licence is granted, it is valid for 3 months
only (s. 74(2). It is of a temporary nature. If there are others interested in the
particular rouie in the long run, they may apply and get the opportunity to get a
permanent license after the 3 months has expired. It is required that notice be
published in a newspaper circulating in Fiji specifying the service and the date of
expiry of the temporary license and then applications are invited to be submitted in
accordance with s 65 of the Act. (s 74(3)). All interested parties are then given an

.opportunity to make representations for the route.

i ; Se‘cvondly, wherél an amendment is made to an existing licence, the Board shall deal
w1ﬂ1 »th:e matter as if the amendment was not made (s. 74(4)). Exactly what this
means 1s not clearly spelt out. In the context of all of the provisions relating to
éiinendﬁjent of an existing licence, where the Board amends a licence under s. 74(1)
1t cannot :silnply deal with the matter again without notifying the licensee. In order
fd comply with s. 74(4), the Board would need to give notice to the licensee and
v.d'éavl w1ththe matter in accordance with s 72(4) of the Act. This will give the
licensee ﬁn opportunity to be heard. When the Board makes the decision, this will

replace the temporary amendment made initially under s. 74(1).
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How may the power of the Board be invoked under s 74 of the Act?

There are two heads of power granted under this provision. The power to amend an

existing licence and the power to grant a new licence.

First, let me consider the manner in which the power to amend an existing licence
may be invoked. Basically sectiog 72 lays down the manner in which the power of
amendment of an existing licence may be invoked. It may be invoked by an
application of the licensee or upon the motion of the Board itself. The power given
to the Board to amend under s. 74 of the Act is no different. The only difference is
that there is an immediate need. Section 72 and s. 74 must be read together. If the
Board can act of it's own motion under s. 72, surely it can do so under s. 74. If the
Board i1s to have any power to act on it's own motion, it must be for the
circumstances set out under s. 74. Having regard to the very wide discretion given
to the Board and the consideration of the public interest which may necessitate the
":iinhje'diate’f» amendment of an existing road service licence, I conclude that the
! Lregis‘lature intended that the Board may act on it's own motion. That is a consistent

. ii'nterpré»tation of ss. 72 and 74.

Can the Board act of it's own motion to grant a new licence? This power is granted
1n the same provision as the power to amend an existing licence. Once it is decided
-that the Board has the power to act on it's own motion under s. 74, then it follows

‘that the same power may be exercised in relation to granting of a new licence.

‘The question then arises as to what happens when there is an application before the
" Board under s 64 of the Act? Can it be said that the Board is bound to deal with

the matter under s 65 of the Act or can the Board in the exercise of it's discretion
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proceed to deal with the matter under s 74 of the Aét? In my view, the discretion of
the Board under s 74 of the Act is not subject to an application under s 64 of the
Act. The exercise of discretion is subject only to the interest of the public and the
immediate need to establish a new service or an immediate need to amend an
existing licence. Where the Board considers that there is such immediate need , the
Board may act and invoke the power under s 74 of the Act.

As far as s 74 is concerned, the r;latter may come to the attention of the Board in

any form and this would include an application under s 64 or s 72 of the Act. It's

primary concern is the consideration of the interests of the public in the immediate
future. This ihterpretation is consistent with the purpose for which the Board is

empowered to act immediately.

How does this work out in practical terms? Where the Board decides to act under
s 74, it should communicate with such operators which may have the capacity to
.‘\ergy_idﬁcv for the immediate need in question. It cannot simply act in a vacuum and
- ekpebt any Sperator ts provide the services. For instance it could not simply amend
5‘”_an exist’in"gbli'cenée to increase number of vehicles in any route if the operator does
nothave such vehicles. The same consideration may be given to the grant of a new
‘ iéehqé:'This is common sense and the Board should bear this in mind in the
;eklér‘é.i,Sew_df »it's powers. However, one thing is clear, the Board may act on it's own

m‘ot‘ion to put into effect the powers given under s. 74 of the Act.
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Application of these principles to this case.

The trial judge stated the principles and applied them in the following terms:

"Under Section 74 the T.C.B. can act on it's
own volition and on it's own knowledge that
the public interest demands of a new road
licence. In the;_zfnstant case, T.C.B. has acted
on the application of the Second Respondent
made on 18.10.88 under Section 74 which it is

empowered to do.

It is not right to state that the T.C.B. has thus
acted outside it's jurisdiction. The only legal
‘requirement under Section 74 is that the Board
ought to be satisfied that amendment or the
issuance of the road service licence is granted
in the public interest. The degree of public
interest required for so doing depends on the

T.C.B. and the source of the knowledge of the

public interest can be from any source such as -

the letters that have been sent to the T.C.B.

appreciating the Vatukoula Express Bus

Service.

Section 74 of the Act serves the need of the
general public for transport with immediate

effect and without delay by granting a
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temporary permit and then call for
applications for the same route from the
competitors if any and they would thereafler
follow the procedures as laid down in Section
65. If that is what was intended by the
Parliament the object of an immediate relief
contemplated upder Section 74 for a new road
licence or an amendment would be lost. It is
quite logical to think by drawing analogies in
the grant of temporary water connections,
electricity, buildings, the normal procedure is
to a great extent suspended to Sserve the
immediate need, may be of an individual or a
section of a community. The situation created
under Section 74 is exactly similar limited to a
period as short as 3 months. Further
éxfehsions on making the grant permanent
would be strictly as according to provisions of

Section 65. In point bffact Section 65 doe not

surface materially on the issue before us. .

---------------------------

The applicant Sunbeam had no right to a
hearing at the time the T.C.B. made a decision
under Section 74. Subsequently the Sunbeam

“had the opportunity to make representations at

14
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a meeting fixed by the Board pursuant to the

publication of the notice under Section 65."

With respect, the trial judge correctly stated the principles and applied them to the
circumstances of this case. There is no question of any impropriety or illegality in

the actions of the Board in determining this matter under s 74 of the Act.

There was no challenge either at the judicial review proceedings or on this appeal
that the licence was not granted on the basis of the public interest nor was there any

challenge on the question of the immediate need for the new licence granted in this

case.

For these reasons, I would dismiss the appeal with costs.

aee %\y/(—* ............
Sir Mari Kapit CBE

Justice of Appeal
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