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,JUDGMENT OF 'I'._IfE COURT 

These reasons for judgmen L are annexed to the judgment. of 

this Court in Civ. App. No. 11 of 1991. The two appeals were 

heard together, and Hhy we have taken this course is cxpl a i ned a L 

the outset of that judgment. We feel it preferable to do it this 

way rather than to give a joint judgmenL app.1.icablc to both 

appeals. 

p U r' S ll rt n L LO h i S ;J. CC C p t, an C e O f a h' l' i L LC n O f f C r· t O j O j 11 L he 

teaching scn·icc of the Ministry of Education dated 2nd .January 

1970, the plaintiff Chnbi R.rtrn 1v;1:::; rtppoinLcd with effect from 2nd 

Fe b nm r y l 9 7 0 ; his cornrncncing salriry Wr\S $7.38, nnd his 
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probi-lLjonary basis for :1 Y('at·s, nnd hi.s insLrlllll('td, of nppo.intmont .. 

wns on the snme form n!'l thaL referred to in the other case, That 
. ) ' I i '•., ~-

contained the clause that he was sub,ject to the provisions of Lho 
. , i~ .. 1·. /. ; ,, r :• 

1964 Leave and Passage Grnn L Conditions . 
; 1•' \ 

Jle annexed to his 
:. I' 

afftdaviJ, 1vhaL. appcnr to be those provisions,, contained .in GOs 

903-:-13.(General o:rdcrs) ,(record pp 10-13). 

Th a t he w n s so subj e c L i s p u t i n j s s u e ir1 a 11 n f f .i. ~Inv i t by 

the Director of Industrial Relations, who asserts thnt the 

plnintiff r:nme under Lhe provjsions of GO 7338. There is, 

however, no explanation as to when that order cam':) into effect or 

how it re~laced or nmended the previous GOs, if it did, or how it 

came to apply to the plaintiff. The learned trial Judge 

proceeded on the basis that this was correct. Ho1v . he reached . ' . " ~ ' 

this conclusion is not stated. We shall come back to.this, 

It would Rppear to 11s th:::i.t if the '1972 ]eave n.nrl · p,1ssage 

regulations and subsequent GOs applied to the plaintiff, then 

there is a complete lack of evidence as to what his pre-1972 

"tour" was, whether he was n permanent officer and, if so, when 

he became one, if and when he was ''required" to t rnns fer Lo the 
. , . T,, •. 

197.2 conditions ,(GO, ?41), as well as an. absence of evirle,nce . .111bout 

other matters referred to in the previous case. 

The plni.ntiff,· on 2fit,h S0ptembcr, 1981., t1s0.d t.he'same option 

form n s L hat r 0 r c· r r rd t, o i n tl1 0 p r c \' i o 11 s ca s r to r. I (' c L L n r cc e i v 0 

passages under the snmr. incorrect regulat.jon as in Ll1r previous 

c n s 0 • I t .1 q o k s n s t. h n 11 ~ Ii i n i. L h r n s s 0 r-t: e d t h n. L h i s c u r r e n I. t. o II r 
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would end on .lst ,January 1982, and Lhe option hears date 25th 

September 1981. As in the previous case, he opted for the full 

passages for which he would be eligible at the end of his tour, 

and passages to Auckland in future. He then sought passages to 

Sydney for rdmself his wi.re and child in an appJicRt.ion seemingly 

made on or before 30th October 1981 for n departure on 29th 

November 1991. IL was ap'proved on or about 22nd October 1981, 

and off they went. 

By memorandum dated 15th August 1984 the plaintiff was 

informed by a senior education officer that he was due for a 

passage to Auckland during Lhe 1984/85 Christmas vacaUon (record 

p 20). So he applied, and was granted passages for the same 3 to 

Auckland at the end of l 984. !le applied again in 1.987, By 

memorandum from the Permanent Secretary of Education dated 23rd 

November 1987 his application w;:ts approved. Due to some delay in 

the issuing of the passage.s, he cancelled his plans to travel 

overseas. By memorandum dated 18th .January 1988 the Secretary 

informed the pla.intj ff in effect that the position had been 

"reassessed", that the pr·c\·ious pnssnges had been granted .in 

error, and that, making allowance for long service and other 

leave entitlements, he had received a net overpayrnenL of 

$2092.95. lie was asked how he proposed to refund it (record p. 

23). We do not th ink i L necessary to se L 011 t the memorandum. It 

seems to suggest that a four year tour was completed on 2nd 

February .l 9 7 ,J and th a L the p 1 a i n L .i f f sh o u l d have ex er c i s c d an 

opt j on f o r .1 o c a 1 p n s s Fl g e s o n l y , p t' e s u rn ab 1 ~- p u r s u n n t. to 

GO 733B(b), His salary n.L tlwL cfa.Lc was said Lo be $17-16. 
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Now, just stopping there, ~here is no indication of what is 

meant by the word "tour", except after 1972, when it is defined 

in GO 722, but the word is used in GO 733B. If it merely means 

period of service, then that is completed on any date you like to 

choose. If it means sdme thing else - then what? The only 

reference to a period that could be called a tour pre-1972 is one 

of 3 years service on a probationary basis. If it means a 

completed '. year of service then, for the plaintiff, each year 

ended on 1st February. But whereas the 1964 Leave and Passage 

Grant Conditions, which the Director, in his affidavit, asserts 

did not apply, refer throughout to "completed years of service," 

GO 7 3 3B does not, and refers to "tour". Surely the Court is 

entitled to infer that this difference is for a purpose, There 

is no evidence at all. How can a Court hold that the plaintiff 

was required to do anything after 4 years? As referred to in the 

other case, in the case of exercise of options (GO 743) the only 

requirement to exercise options at the end of a tour applied to 

leave and passage then due, not to future passage or leave. And 

in the former cases tour was defined as 3 years commencing on 

appointment ( GO 722). In the case of the plaintiff his tour 

would have finished on 1st February 1973. 

Now, to return to the facts, the memorandum from the 

Secretary seems to have prompted the plaintiff to commence his 

action on 11th May 1989, In his originating summons the same 

declarations and orders as in the previous case were sought. The 

affidavit of the Director was in terms similar to the previous 
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one, adjusted to try and deal with the different circumstances. 

It was equally as unhelpful and equally wrong as its predecessor. 

We do not think we need to set out any portions of it. The 

affidavit also sought relief similar to that in the previous 

case, That is a similar non-compliance with the rules. 

Written submissions were made to the trial Judge. As in the 

previous case he dismissed the plaintiff's originating summons 

and ordered that there be judgement for the defendants in the 

form or' 3 declarations and an order for costs. Where, in the 

absence of a counterclaim, there was jurisdiction to make such 

declarations we do not know. The plaintiff appealed. 

As in the other case, the first question is whether, as at 

1st January 1972, the plaintiff was eligible for passages or 

became so eligible after that date (GO 741). Giving the word 

"tour" the meaning required by GO 722, the plaintiff's tour was 

completed after 1st January 1972, probably on 1st February 1973. 

However, for reasons explained in the other matter, we do 

not know when the plaintiff became a permanent officer, nor when, 

if at all, he was "required to transfer to these conditions" 

(GO 741), or how. If he was a teacher appointed to the permanent 

establishment on 2nd February 1970, and if GO 733B is to be given 

the meaning we have ascribed to it, he was not on a salary level 

sufficient 

passages. 

to make him eligible under that Order for overseas 

As in the other case there is an unverified list 
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apparently showing the plaintiff's salary level at incremental 

and other dates. Even if he was appointed to the permanent 

establishment some time after 2nd February 1970, it does not 

appear from that list that he reached a salary level sufficient 

to make him eligible for overseas passages under GO 733B until 
t 

some time after 1st January 1972. There is no evidence that the 

plaintiff did reacl1 the necessary salary level. 

Because of what we said earlier herein, we have looked at 

the 1964 Leave and Passage Gran L Conditions. Under these, we 

believe that the plaintiff did not fall into one of the 

categories there specified at any Lime before 1st January 1972 

that would have made him eligible for overseas passages. 

However, that is not the end of the matter. Under 

regulation l(a), repeated in GO 720(6), the leave conditions 

which became effective from 1st January 1972 did not apply to 

"officers appointed under agreement of service who will be 

governed by the terms of the agreement" (record pp 50, 3 2) . 

There is no evidence as to whom this was meant to or might apply, 

but the plaintiff was appointed under an agreement of service 

( record p, 2 9 ) . While that agreernen L made him subj ec L to the 

provisions of Colonjal Regulations and of General Orders in force 

"or which may from Lime to time be promulgated by the Governor," 

i L wen t on s e pa J: a L c ] y Lo subj cc L h i m Lo t, b c p r· o v i s i on s o f l: he 

1.964 Leave and Passage Grant Conditions. The frict that the 

clocurnc~nL draws a disLinction b0Lwc'c'n f'('gulnt ir:1ns and gc,ncra] 
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orders on the one hand, which are to apply as promulgated from 

time to time, and to the 1964 Leave and Grant Conditions on the 

other, which are not so subject, is a matter that, if this aspect 

is material, might not justify ignoring. And it is material to 

this extent. In his application for leave in 1981 and i~ 1987 
' 

the plaintiff claimed that he was serving under the 1964 leave 

conditions (record pp 18,21). ·Tn his 1.984 application he also 

claimed to be serving under the l 96/4 leave conditions, which, 

from internal evidence, some person, qu.i te clearly not the 

plaintiff, has crossed out and substituted for it 1972. The 

Commission accepted his applications and granted passages. ])id 

it do so under the 1964 conditions, when the Director said they 

did not apply to him? 

Under the 1964 Leave and Passage Grant Conditions an officer 

was entitled to passages according to his Category, fixed by 

reference to salary. According to the evidence the plaintiff had 

become entitled under these conditions to overseas passages by 

1st February 1974 (record p. 2 G). According Lo the 

unauthenticated scale of his salary progressions, the plair1tiff 

had qualified by 1st July 1973. 

There is no evidence that these 1964 leave and passage 

conditions were ever abrogated. The plaintiff says thRt they 

applied to him - as his v.grcement spedfJes - the Director says 

they did not, and gives no reasons. If it is s11ggested that the 

plaintiffs enti.t1cmcnt Lo pn.ssages ceased when he \vns "requir-ed" 
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to transfer to the Ul72 leave conditions (it was not), there is· 

no evidence that he was ever so "required". 

Whether or not the 1964 conditions did continue to apply to 

the plaintiff depended on 3 pre-conditions (1) that GO 733B did 
t 

not (ii) that he had not been required to transfer to the 1972 

conditions (GO 741), and (iii) that he fell within the ambit of 

GO 720(b). As to (i), the Director says it did (no reasons). As 

to (ii) n6 evidence. As to (iii) we do not know. 

Assnming that they did app] y, or at any rate were not 

displaced by GO 7338, there are two ways in which they could have 

operated to give the plaintiff an eligibility for overseas 

passages. They could have given him an eligibility which he had 

achieved at the time of the coming into effect of the 1972 leave 

conditions, if the latter applied to him. 

not qualify on that basis at that time. 

In our opinion he did 

They could have given 

him an eligibility because they continued to apply to him after 

that time; if so he achieved an eligibility not later than 1971, 

probably in 1973. 

It may be true to say LhaL Lhe t 964 Leave and Passage Grant. 

Conditions under which the plaintiff was employed were am0nded in 

1972 (record p 7). IL is the fact that the plaJntJff exercised 

an option in 1981, which he says was pursuant to General Order 

743 (ibid). But wbeU1cr, if Lhe plaintiff's employment continued 

to be governed by the 19G-1 Lerrvc and Passage Grnn t Corid i Lions 

q 
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after 1972, and he nlleges that it was still so governed as .late 

as 1989 (record p. 7), Lhat nevertheless gave him Rn entitlement 

under GO 743(c) was not mention0d. I n o the r ,-i o rd s , i f the 1 9 6 4 

conditions continued lo apply to the plaintiff after 1972 by 

" virtue of the application of GO 720(b), then quite clearly the 

other provisions of the 1972 conditions did not. That meant that 

the plaintiff was not in a position to exercise any option, or 

take advantage of any of the passages nvailabJe under GO 743. 

The plaintiff did not even suggest that he was, in 1982 or 

afterwards, exercising any right that he might have under any of 

the ten 1964 conditions, or that he had complied with the 

requirements of those conditions that would enabl.e him 

successfully to do so. He was seeking to exercise rights, if 

any, g:iven him under GO 743. Indeed, in his affidavit in support, 

of the originating summons be swears, in paragraph 6 (record p. 

7 ) : 

6. Ql!. the 25th of September, 1.981 
pursuant to the prorisions of the 
Genez-a.1 Order 743 (n}, (b) and (c) 
I exercised m.,· option rvhich h'as 
accepted by the Ninistry o( 
Educa.tion ..... 

/\s we have sn.id, if GO 7/J:l nppl icd U1c plninLi rr 1,ns not 

eligibJe. 

We have no L over J o o k e d what r1. pp cars Lo b c a sub III i s s i cJ n rn n de 

to the ,Judge rind to Lhis Court thnt U10 proviso to CO 713(c), 

n a rn e I y l h a L a n o [ f i c 0 r· w n s c n L.i L l 0 d L o <~ x c r c i s <' n n o p L.i o n t. o 
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receive overseas pRssages "provided that the officer was e1 igible 

for overseas leave under his pre-1972 Conditions", imported some 

form of fuLure enL:i.Llemc>nL, such as "provided that an officer nt 

some time in the future was eligible for overseas leave under his 

pre-1972 Conditions," or 1 becnme so elJgible. We simply say that 

we do not agree, and Lhnt such an interpretation seeks to import 

a concept contrary to the who]_e idea for the 1972 Leave and 

Passage co'ndi lions. Those Conditions did away with overseas 

passages as 11n entitlement for offjcers, but sought to preserve 

any rights to such passages that might have al ready ace rued to an 

officer when he became subject Lo the new regulations, je, when 

they came down on him on l st ,January l 972, or before bei.ng 

required to transfer to them (GO 741). Those offi~ers who, nt 

the relevant point of time, were already eligib]e for overseas 

pas sage s u n de r the pre - l 9 7 2 l en v e con d i t i on s th a I. 1.1 p t o th 0 n h n d 

applied to them, did not lose that right upon becomi.ng entit]ed 

to long scrvjc0 leave under CrtLegories A nnd n of Lhe new 

Conditions. To us this is quite clear. In so fnr ns an:v o!-.h!?r 

view might have been expressed by J.T. WiJl iams inn decision in 

an arbitration matter No. 8 of J 986 we do not agree with it. 

A.l.1 this adds up Lo the conclusion thnL for reasons other 

than those expressed IJ~, the Di rector nnd ndopted b~· Lhe ,Judge, 

the plaint.iff made 011t, no cnsP for relief, and lds originating 

summons should have been dismissed. 
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It n] so ndds up Lo the' racL thnL UH' rcspondf'ril.s madE' ottl. no 

case_ for relier. The ~rounds for SE'cking it. i 11 t. Ii c n f f i d a\' i t 

These js noL enongh ma!.c'rin1 to 

estnblish thnL Uie Commission 1,as entitled to succeed on any 

other bcc:1.use it l\nd not shut off the possibility of passn.g~-~s 

having been correctl:,· gin'll to I.he pl;:dntiff on the basis that 

the 19G-1 I,eave nnd Pnc;sn~,v· Gt·rHil· (;ondiLion did npply Lo him, ns 

he claims was the case. 

More .irnportnntJy, pcrhnps, bf f:i.i.lt1r(~ t.o colllp]y, 1,ilh the 

High Court Rules, there 1vn.s no jurisdiction in the .Judge to 11Jake 

the orders U18.t he did in rn\·otir· o[ Lhc respondents. The re 1, ns 

no origi.rwting 

,jurisdict.ion. 

process 

IlAving 

1vldcli might have him LhaL 

refused to give ::my rc:.lie.f t-.o Llw 

plaintiff, that w11.s the end of the mnLt.cr. 

If a mistake 1,as made, i.L was rnndc by I.be Co111rn.iss.io11 in 

n]lowing the passages. T f no mi. s LnkE:' wn s made, t.h0.n it had no 
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. re q u i r i n g the re s pond 0 n t s tr., p rt ;v UlC' who .1 e . o f the cos ts . 

However, Lhe plrtinLiff q10s0. Lo bring an ncLion, nnd fail"'d in 

the High Court nnd on nppe.<1l. We bel i0v0 the proper orrler is to 

order each .side to pn.y iLs nn<i thi:dr· own costs both h0r0 nnd in 

t lw IT i g h Court . 
! 

••••••••• ♦ ••••••••••••••••• ,· •• 

Mr . .Justice Michael M. !Tel.sham 
Prcsj_dent Fi.Ji Court of _Appeal 

........... ' ... 
Sir Moti 1knram 
Resi ___ 1t ,Jud_ge of Anneal 


