IN_THE FIJI COURT OF APPEAL o A
CIVIL JURISDICIION
CIVIL APPEAL NO. 21 OF 1993
(High Court Civil Action No. 261 of 1992)
BETWEEN:
REV. SAIRUSI KAMANALAGI SOQOETA
REV. PHILIP SATYAVAN MADHAVAN
REV. JOSEPH WHIPPY APPELLANYS
- -and-

REV. PAULA TIKOINAKAU
REV. ERONI KAORA
MOSESE RAKOTAVO

NACANIELI VAKAMOCE REBPOIOET
Mr. D. 3. Naidu for the Appellants
Mr. A. Seru for the Respondents
Date of Hearing : 23rd Hovember, 1993
Date of Delivery of Judgment 25th November, 1993

JUDGHMENT _OF THE_COURT
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This appéaliarises out of a claim for an injunction biougl:
v the Tiusteesfpf the Assemblies of God oi i3l against e

f the International Chrisllan Fellowship whereby the

»appllcantsfséhghff~

woeeeees Mia) An . .Order or injunction to restraiu Uthe
defendants whether Dby themselves, (helr
servants. or agents or otherwise hLowsoever
from entering or using dand from mealntnu ol
or continuing in occupdatlon of the =said
premises situated on CROWN LEASE NO. 524070
being Lot 1 on DP 7101 part ol CT 1857
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(b) A declaration that Lhe defendants
whether by themselves, thellr Servanls or
agents or otherwise are not entitled to
enter occupy and use the premises situated
on CROWN LEASE NQ. 324070 being Lot J on DP
| 7101 part of CTI' 18331.
i (c) Costs."”
!
|
| The application came before the Honouraeble Mr. Justice
R
Saunders on 1ith November 1997 when he gave certain directions as

to the hearing.

The hearing eventually commenced on 4th rFebruary 1925 when
the defendants by their counsel disclaimed any intention Lo ralue
fraud. .The Judge's notes of thall date rocord Lhao oounsel s

saying: - :

MAgree. no particulars of fraud - pely on
©constitution of the church, an equitable
L title 'rather - question of ownership of the
building - on the land." .

hearing then proceeded with oral, affidaveb .

B -
v 5 [T

sritary evidence being taken and received by the Court.

given ‘throuuyh the affidavil of Lthe first

“defendant.  The first defendant could be describad as the driviug

force from the defendants' point of view 1n all matters relevani
to this application from 1972 Le¢ Lrial. Regyrettably he wos

seriously. indisposed at the LULime of the trial, contined Lo &

wheel chalr and only able to be cross examined op hizm altldavit

by questions put and answers received by aflfidavil.
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However this in no way militated against the defendants in the

action.

The early part of His Lordship's judgment given on 17 May

"; 19893, succintly records the relevant facts which are well borne

out by the evidence. He said:-
A -

i

. "The plaintifrs represent the Assemblies of
‘ God of Fiji a religious body registered as
such. The defendants represent the
International Christian Fellowship, snothe:
religious body registered as such. n 1$6¢

the defendant came to HNamaka, Naadl and
obtained permission from opne FPIRTAM NAND to
organize a church for the plaintiifs on

Pritam's land leased from the Crown. Thnis
church became a ‘soverelgn asseumbiyv' &g
defined in the Constitution of the

Assemblies of God o1 Fijl and tie der=sndant
became the Pastor 1n 197Z.

Mr  PRITAM NAND dJdied and 1n 1979 his
vexecutors Ly ooa  form of notice being

. Annpexure C' to the oiriginal Arffidavilt of
the plalntlffb, donated the same land Lo the f
Assemblles of God of Fiji.

Tnls document was wilnessed by the derendant
who was then still ¢ Pastor inh Lhat churel.

Tbe defenddnt in 1980, made application ror
reconstrULtlon of the huilding. The value
was- stated to be §50,000. As a result of
this: “appllcatlon, which was granted, o
church:building was built of concrete and it
became a permanent iixture on the land. .ie
application to build was granted in CIr. aame
oft International Assemblies <. God of Fiji,
‘thé ndme by which this ". svereiun assembly"
was known.

wolUnfortunately, e Assemblies of God of Fiji
and the defendant "fell out' in 1989 and the
‘defeudant was sacked from the plaintiffs'’
church. He continued to run his church 1Iin
the concrete building and 1in May 1989
registered a religiocus body under the name
of the International Christian Fellowship

.
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which 1s not affiliated to the Assembllies of
God of Fiji.

Thirty-four of the members of the original
church left and moved tc another place where
they continued to worship under the name of
Nadi Airport Assembly under the umbrella of
the Assemblies of God of FijI.

The Assemblies of God of Fiji decided that
they should get the church back and although
a previcus action in February 199! was
dismissed on the grounds that they could aot
produce any title Lo the land, they onrtainecd
a lease from Uhe Direcltor of Lands oi-Ehe
land on which the clhiuvrch was already huilt,
and brought this gction sea g a
declaration that Lhe defendant ana his
followers were ot entiiled to ooccupy the
premises comprised in the lease amnd also
seeking an injuncilion against the
\rl'efamr?::nf‘r: 3

1) Ty ey e . N s
endants, damages and any other rejief.

~
&

As .to the ownership of the2  land, S
plaintiifs have a registered lease unici the
Land Transtrer Act which by viritus of zoclion

38 1s conclusive evidence of (1tle. No
action has been taken ro seel any

rectification of the 1egister por have Llhe
'defendants adduced any evidence of fraud in
this action. Accordingly, the land belongs
torthe plaintifi church, the Assembiics of
Godiof Fiji." ' ’

fTﬁe"lénd in this case is leaseliold from Lie
‘Gtate., It may well be that, as against (he
State, the defendant has no right to Le 1n
possession, but as avainst Che Assomblies of
God.Of Fiji, who are really in the posifion
of 'a third party, or, 1if may I say 1t, a
purchaser, the defendant lhas a Jdidcence
coupled with an inlerest which binds iIn

e e Q@ QUA LY Lhe Assemblies of God of Fijil, which
had full notice of 1C Jony before 1t applied
for the lease.

It is quite clear that tile Askemblies o Govl

of Fiji knew that Cire churah WA

reconstructed by donations from the

- International Assemblies oi God of Fiji wilh
£
o .
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the assistance of a wuarantee from the
Calvary Temple. The senior pastor of the
Calvary Temple was at the time also the
General Superintendent of the Assemblies of
God of Fiji."

Mr. Seru, who appeared for the defendants, before us in this
Appeal, quite properly made no attack upon those findings of
- fact. As we have 1ndicated,. they were well zjustified hy the

evidence taken at the hearing.

On those findings the plaintiffs had a clear right to
possession and of course to an order by way of injunction as

claimed.

-~ wnlmﬁthéir cibsing written submission by the defendants, Lhey

LA

fi?%iééd}numefbus matters by way of challenging the plaintiffs'

rlghf.to bring these proceedings. These may be classad as thoe
: ’ ¥

"technical objections' and in the events which heve happened, way

be ignSEed.

prevented the Court without more, ovdering their

dispossession of the land and buildings. ‘hey clalmed:-

NThe plaintiffs now possess the legal (itle
‘while the Defendants have an equitable ciain
due to their lono occupation «f the
property. To simply decide on tihe
legalities of the situation would bring an
unjust solution. The Defendants theretore
address the Court on, the equitable [ssues
upon which they vrely for the <(Jourt's
consideration."
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They then proceeded to attempt to justify theilr

equitable relief, as follows:-

"DEFENDANT 'S ARGUMENT OF GRQUENDS QF IQUITY

Lord Denning Iin CRABB v. ARUN_ DIiSTRiCE
COUNCIL (1976] 1 Ch. 179 said "Aquity comes

E ©ein, true to form, to mitigate the rigours of

strict law........

- If I may expand what Lord Cairns L.C. said
__ in HUGHES v. METROPOLITAN RAILWAY CO, "It .is
. the first principle upon which all courts of
equity proceed”, that 1t wil prevent  a
person from 1insisting on his strict lecgal
rights, whether arising under @ contraci, or
on his titie deeds or by statute, when 1t
would be inequitable for him to do so having
regard to the dealings which have taken
place between the parties............ . The
cases show that this equity does not Jdepeid

~on agreement but on words or conduct

In the FPrivy Council, in PLIMMER V.

”
()

WELLINGTON CORPORATION (18384) ¢ App. (ases
699 ... ... Lthe Court must Jook Aar  the

Clrcumstances in each case to decide 1n what
way the equ1tv can be satisfied."

In,gﬁgaggg v. BAKER [1965] 2 QR 29 1t was
held that despite the legal titilie being in
the Plalntlri'“ name the son ol the aeoeased
jad an .equity to remailn in the bungalsw 'as
on] aS'he desired to vuse it as his heome.”

.Dankwerts L. J. said "egqulity protects him s
‘that an,injustice may not be perpetrated’.

fﬁ’SIEW SOON WAH v. YONG_TOCONG HONG [1973]
L ALC. 836 tne Privy Council held that Lhuze
‘wgs. an. '"equity of eqguitable gntoppel
5protecﬁ;ng the defepndant 1n his occupation
f01:30; years"

In this case the Detendants have Deen 1n
occupatlon for 20 years

e ————a e s as

L01d Dennlna said in D & & BUILLDERS LTD v.
REES [1966] 2 OB 617. "The harshness of the
-common law has been relieved. Egquity has
stretched out a merciful hand to help the
debtor. The Courts have invoked the biroad
principle stated by Lord Cairns in fHuglies v.
Metropolitan Railway o [t 1S

.......... (A

claim

for
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~did was for the church to which Lhey belonged as

‘i

worth noticing that the principle may be
. applied, not only so as to suspend strict

legal rights, but also so as to preclude the
enforcement of them'.

Reverend Paula registered Lhe International
Christian Fellowship on 12.5.89 to replace
the International Assembly of God after he
was dropped as a minister of religion for
the Assemblies of God of Fiji on 26.4.89.
With that registration, the affiliation to
the Assemblies of God ended. It was cobvious
from then on the vindictive actions of the
Plaintiffs against Rev. Paula with the view
of destroying him and nis oroup by
proceeding to such lenath as to the
obtaining of the leage In the name of ihe
Assemblies of God of Fiji. Such
vindictiveness 13 devolidd ol Christian
behaviour."

In our view the cases cited do not assisi the defendants.

It is conceded that the erection of the builidings tock place

”n}iﬁ5193§§$5$he'fifS£'defpndant was at that time, the driving foroe

Ce

Lh@]?locaii.affairs of the church as

22

che pastor pf Lhoe
He nhad taken a leading rois 1
ngihe;ldnd for the churchi and no doubt o Lhe ohlLainiig

unds necessary for cartyving on all aspects of worship at

;éY;Were ot working for themselves personally - anything rhey
ST o

an loyal mewmbers

However when the "split'" cawme, some of them sought to call
up past favours and contend Lhey had the right to remain in

occupation as against Lthose members loyal

o Lhair {aoomer
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religious body, the Assemblies of God of Fiji. In so doing, that

"some" took a different name under another calling, and alleged

that the rights and privileges they had enjovyed,

cont inued

unabated until such time as they were properly compensated for

thgir past efforts.

A

s

In support of this, the Defendant contended in.writing:-

"It is respectfully submiltted that in order
to do justice to rhe Defendants, a proper
valuation to the property must be olbtained
by the Plaintifrs and the Defendants fully
compensated by the Plajintiffs prior (o thelr
vacating the land and premises. It must not
be overlooked that the Defendants cown all
the buildings on the leased land and 1t 1s
only right that they be fully compensated.

those in that Ministry are aware that the

Defendants have buillt on the land and yet
. they. issued the lease to the Plaintiffs
"leav1ng the parties to sort out thie mess now
:faced in this action. This 1s an outzageou
}Sltuat+on and the Director of Land's actions
‘ln th's instance 1s questlonabl, to say the

srour respectiul submission my Lord, 1in
to. do justice to the parties, that
ecision must take into account all
”these ‘circumstances. From the Derendants
‘point of view it 15 submitted that the
*act10n(shou]d be strucik out for the defects
“in.the Trustee form and lease documents as
already explained at the beginning of this
Submission. Should that' = fail. the
Derendants must be properly and fully
~compensated before Viuﬂf]ﬂd the premices.

Dated this 7th day of May, 1993

“that 'in order to do. justice to the defendants,

It i1s stressed that the Director of Lands or

In their submission to His Lordship the detfendants submibted

A proper

valuation to the propefty must be obtained by the plaintiffs and

4
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the defendants fully compensated by the plaintiffs prior to their

vacating the land and premises"

The non-existence of any such valuation, did not inhibit His

Lordshlp from asse551ng, on the flimsiest of evidence, a figure

of $lOO OOO 00 as compensation.

s " In his reasons for judgment His Lordship adopted the
"equitable" approach suggested by the defendants and applied
Inwards and Ors. v. Baker (1965] 2 QB 29.  He supported this

course by a finding that:-

"The licence to the International Assembliies
of God of Fiji was revoked, but the
plaintiff church still had the defendant as
its pastor at that time and encouraged and
a551 sted him to reconstruct the building."

<

at

had
and assistance", bUCh as was

pprop,xa»e"would -doubtless have been forthcoming as indeed, it

ust no evidence to bring the defendants' case to

anythlng icomparable with Inward's case where inducement and
'”iencouragement played a vital part in the erxpending of monies hy

. the son on the land of the father in cwrcunstances where equities

arose.
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We have not found it necessary to examine in detall the
Constitution and ByLaws of the Assemblies of God of Fiji. It
need only be said that they give to the plaintiffs adeguate power
to "hire & fire" their pastors for good cause as they see fit.
Further as '"custodians of all the church property bhelonyging to

¥ and held in the name of the Assemblies of God of Fijl”, they have

a duty to deal with it "as may be necessary for the propagation

of its work.".

In our view therefore the order of Hilsg Lordship that:-

£ . "The claim 1is dismissed with judgment for
CNe TP UYL thé mdefendants  and  an  order that  the

Co "defendants are entitled to remain Iin
. posséession until their outlay fixed at an
amount wof $100,000 is paid, or acceptable
“arrangements are made for payment or a
diScharge of that sum. ’

:>Cost§‘df defendants to be paid by plaintiffs
:on th?&higher scale."”

e set aside.
be s 1d

~occupation of the land and premises situated on Crown Lease No

...324070_being-Lot.1 on DP 7101 part of CT 18331.
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counsel agreed
damages

torm of action,
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to reccrd thar

that 1f the

or compensation from any

these proceedinus

defendants
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In argument before ue fat

‘

should desire 1o claim

LN

PersSon or p2raons in soins ofber

would not act as 4 bar thereto.
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o Michael MO Helaham
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