
IN THE FIJI COURT OF APPEAL 

CIVIL JURISDICTION 

CIVIL A~PEAL NO. 67 OF 1990 
(High Court JuJicial Review No. 29 of 1989) 

DETWEEN: 

REDDY'S ENTERPRISES LIMITED 

-and-

GOVERNOR OF TTIE RESERVE B!\NlL_OF _ F'T ,TT 

Mr, B. C. Patel for lhe Appellant 
Mr, M. Scott for lhe RespondenL 

Date of Hearing 
Date of Delivery of Judgment 

5Ll1 Novemb('!r, 1993 
11 Lh Novernbc I', 1993 

FURTHER .JUDGMENT ON COSTS 

AJ'P"EJ,T,/\NT 

lll~SfQf'.jl]_~NT 

Reasons for judgmenL i.n LJ1is maLLer were ptiblishcd on 1 11U1 
•.• ~, 

.--December 1992. AL the conclusion of Lhem we sLaLed (p.13): 

"Instead of spending furf;lier Li.me and 111oney 

in 1.itigation f;Jie parLies wiglil see f.il. {,o 
·take some other course" 

whs followed by (ibld): 

"The pa.rf;.ies m1.ty wisl, f .. o cons.icier rvli:H order 
for costs, .i.f any, shou.ld be. rrwrfo, and if 
they cannot agree, f;o make submissions. The 
fa.ct is Uw (; there Jvt-ts no need to bring f:.lw 
proceedings at t.d.Z; Uw appe.l.lant:. could luive 
w1:d led 1111 (;1 .l U1e R.-:1nh (;ook proceedings or 
f;h.r.-et:i ten eel [;o do so. On (,he o U1er h.·wd f,he 
bank c_l flimed a r i g/J L Lo lwve {;he money 
.r.epaf;ri1.1f.ed, and !>',.ts 1>r<!~JN1re<l f;o nsserf, 
(;heir c.l,':1..im before !,he Judge ;uni on :111pe11l" 
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We doubt if we could hav~ made it clearer that, nl that stage, we 

were inviting the parL ies to save fur Lhe r.· cos Ls and delay by 

agreeing to an order that eac}1 side should pay iLs own costs, a 

result. which we then felt was Lhe sensible one. We can hardly 

claim that our message achieved .i. Ls obj ec L, l f i L was rccej vecl 

and understood, when alrnosL 11 rnonlhs laLer we were required Lo 

consider a further 10 documen Ls, comprising two not i c;es or 

motion, four affldaviLs, ?9 pag<!S of submissi.ons, and 72 pages of 

citations from reported cases and text books, most of whi.ch, 

naturally enough, were quite lrrelevanL Lo Lhe question of how we 

should decide the matter of costs in thJs case and upon its own 

facts and even ts. We have a] so had oral submissions from 

counsel I both of whom came from overseas 1;o argue Lhi s ma t,Ler of 

costs. 

We might add that virtually the whole or Lhe affidavit 

. evidence related to even Ls which occurred aft:er the decision wa:,.; 

given in the JI igh Gou c L and wld le the appea 1 Lo Lh .is Cou r L was 

pending matters which were not before Lhls Court and played no 

part at all in the decision given by it. Whether, lf any onJer 

:i.n favour of one s.i.de or Lhe other were to Le made 

any of the costs relat.ir1g Lo these acLiviLi.es or or Lheir

presentation to thls Court would be a]Jowed on 

is not a matter of concern for us. 

Prima fac:i.e the party succeeding on an appeal is en ti L1 eel Lo 

an order LhaL the costs of Lhe appeal should be pajd by Lhc oLher

party and if the dee i.s :i.on in Lhe Court be] ow j:,; ovc r Lu n1cd, and 
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the appellanL had been order·ed Lo pay Lhc cos Ls t.li<~r-e, enLi Llcd 

lo have that part Or the ordc~ r· SP I, llS id(; ;_ts Wf~ 11 i•lhc Llw r· Ll,a L 

pr ima f ac .i e approach should lie roll owed 1 :-; dcpc,ndan L upor, 

conslcler-aLion of a numbc)r- or [acLor·s, i,,·hich, of cour-sc~, arr.· 

peculiar to the parLicular case and none~ oLhc[·. 

and we do noL propose Lo l'('pc:aL Lhcm. Tl,c appcllartL ~;011gltl 

pcrrnl,-,sion Lo r-eLa.i.n Lhc :u11nu·ancc 1tH>r11<~s urr--,;hon~ for· 

. ' I I l .1.1 

obtain pcr·mission. 

any order nbcrnt the appl-icabiliLy or· ollir,n,,i•·.c of' s.2fi of Ll1c-

/\ct. 

( r·c co r·d p . 1 1 2 ) . The Olcar·11cd .Tudgr: (\q1r1d Ill ravour· or LlH' h:1.nk 

AcL, buL made no order f'or c;osl,s 1n iLi-; f'avour·, su l.11:1! r·:icf1 

s i.dc, as a rcsul t, ,vas rc<1u i r·cd to bear· i l.s 01•n1 co~; Ls. 

As we said .111 our reasons f'or judgrnc·nL I.hen: 1-rno; tH1 

.:.r.'<'!(l\Ji.rcmenL -upon Llie appc]l,.1.11L Lo c.0111111oricc Lhc~i.;c~ proc:c•<Hli11gi; i11 

::.:the sense Uw.L any enforcE)mcnl. acl.iori had bc)cn begun Lo cc11111)(;'] i l. 

LQ reiatr.i.a te Lhe Of f-sho r'(~ funds, a.l t.1101.11.:{h a r·ca!•HHI ha~; 11(')\y btiCll 

g 'i v crn Lo L he Co u r L why i. L w .i ::-d IC! cl Lo av o i c.l I> c i II g i:w b j <~ c L < • r1 L n an~

s u ch acL.i.on. We poi11L ouL al~•;rJ LliaL I.he: or·igin:1.l r·c!<_tlws!. 111:ul<' l.o 

1.h('! Governor: of the Rc~81:~rvc Dank ftn· pc!r·111is:.;;io.11 Lo n::l.ain t.l1i-· 

funds off-shor-e wa8 upon I.he l,n~is 1.1111I. I.lie• appt•l l:inl. 1,1111ld r·v:1p 
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a substantial pecuniary bcnc:f.iL fr·om do_ing so. In o ti r op i n i on i I, 

was per fee tly en l,j Lled Lo clo so, b,1 L 

p e r-mi s s i o n " no 1-, beyond ,J u n c · l 9 9 J _., , pc n d i n g L Ji c co n s L r u c L i o n o r a 

new hotel .in place of Lhe one LliaL was dr.,sf·,r·oyed. Th<ir-<:: 1 s no .,~ ·t~t 
suggesL i.on Lha L any or Lh is money has s i nee been r·r:pa I. r i.a Lc:d, no,. 

used for Lhe cons Lruc Lion 'of a r,c-1-1 ho Le l . 

It is noted also that Lhe a_ppc]lanl, did 1101, appeal HL~ainsl, 

thaL part of the order 1r1 Lhe High Cour·L which, lfl e("fo.cl., 

required each party Lo pay ts own costs, and has noL sought, Lo 

include any such cos Ls J. n :i. Ls pre sen L c] aim. 

In all Lhe circu111~_,[,a11ces wr: arc of Lbc opinion Lhal, Lhn 

proper order is that each side shouJ.d pay iLs own cosLs. ·~-

We were asked Lo assess a sum appr-opr:iaLe f.o be paid by Llic\ 

respondent in respec L of Ll1n appc ·1 l an L's cos L:...; or U1e appeal In 

them. In Lhe light of our- decision I.hat bccomc-:s acaucm.ic, liuL iL 
' ' 

1s t.o be noted that Lher.·c was 110 sugg0.sLion l.haL Lhis C:01ir·L did 
.'. ,. ' ,, 

·:not have Lhe power- to make:! such an or<.for. W1::0i say no Lit Lrrg abo u I, 

.WhE:')Lh~r iL would have hcH\Tl appr:opri.1d.e j_n I.his case-~ Lo do so. 

i 
i 
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The formal order is: 

Each party is ordered to pay its own costs of the appeal . 
., • I,> ·,1•\t 

I 7 7 

-~~~. <~: (~~. ✓ 
Mr. ,Justice Mich1.wl M. Helsham 
PresidenL Fi_ji C'.nurl of AppeaJ 

!~-~ ........ ·•. . ........ " 

Sic PeteJ ull]lam 
Jj_i_stice of 1\ppea 1 

...... £0\_b ....... . 
Mr. J~sl1ce Michael ScoLL 
Justice of Appeal 


