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. JUDGMENT OF THE COURT
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In November 1979 the Native Land Trust Board executed a

lease of native land whereby it leased the land to the appellant

for a term of 99 years commencing on 1st April 1978. The lease

was executed on Hth November 1979 and registered on 16th Novewmber

1979.

-

The appellant, described in the lease as a storekeeper, was
apparently the managing director of Kings Duty Free Limited at
Nadi. Statements of account with the bank of that business show

that as at 1st March 1979 the account of the business with the

“Australia and New Zealand Banking Group Limited (AXZ), the second

ol
ET %

respondent, was overdrawn-to the turne of $51,950.22, It is clear
from the matefials before the Court that the banking relationship

had exlisted since before thisg tiwe.
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The appellant alsoe had a savings loan account witlh the

Austltralia ahd New Zealand Savings Bank Limiled (ANZ Savings). TL

was established apparently fFfor the purpose of [inancing Lhe

erection of a house on Lhe land Lhe subjeclt of the lease, which

the appellanl was reguired Lo construct. While Lhe exacl dates

of opening that account or of the making ol the agreemenl Lo

finance the lease are not in evidence, the evidence discloses

that "drawdéwn" amounlsg. in respect of Lhal account commenced on

23rd March 1979 .and as al

some dale aflter 20lh Augusl 1979,

following various "drawdowns", Lhe amount thalt Lind been advanced

stood at $40,000.00 (record p. 857},

J

As the resull of an applicabion made by Lhe appellanl on a

date unknown, bthe Nallve Land Trust Boauvd, (NLTD) on 170LL Angusl

' .

1978, provislonally approved of a lease to Lhe appellant of Lhe

land for a period of 99 years from 1sbt April 1977 (vecord p.

The appllications Tor consenl Lo

mortgage, said Lo be
pursuant to 5.12 of the Nalbive Land Trust Acl (Cap. 115), which

mist now be Cap. 134, were execuled by Lhm,abpv?lunt on J2Uh

Yarcl 1979.

Bolh reflerred Lo Lhe documenl of approval menlioned

above; bthe Jease number was leflb hlank; Lhe lealo had uol yel

been executed. One applicalion  soughl approval Tov a praposed

mortgage bo ANZ Savings for a "principal sum ol $10,000 Logelher

with any subsequenl sum advanced,” Lhe other Lo & proposcd
N : )

morlgage to ANZ Tor a pripcipal sum of $60,000 "lLogelher wilh any ¢

subscequent sum advanced" (rccovd pp 109, 110); Lhe Leorm of cach

NES
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mortgage was bto date {row March 1979. Consenbt was gliven by Lhe

Board on 1G6th March 1979. JL was for a period ol 3 calendar

months, and provided that "il Lthe morlgage Lransaclion above

referred Lo 1 nol regislered by Lhe Regisbrar of Tilles or Lhe

Regislrar of Deeds, as the casc may be, withiun thal period (i.e.

on or before 16.6.79) Lthen Lhe consent hereby granled will beconme

VOID AND OF NO EFFECT."

3
v .

On 12th March 1979, Lhe

same Jolbe as Lhe appllical jons lou

consent, the appellunbl.execulaed Lwo mortgages of Lhe land,

ol i

[avour of ANZ Savings and Lhe olher in [avour of ANZ {receord pp.

117, 124): The morlgage Lo Lhe ANZ Sav

Savings was expresscd Lo hoe

Lo Lhe appellant "slborekeeper” as Lhe cuslomer, and Lhinl 1o ANZ

o Kings Duly Free Tiwmiled as [he anslomer.
o

relevant Lhey ave in denlical Lerms.  Thoy i

Olhorwise, wa Tar s
nal prefer Lo oa

specific sum of money and wore expressed Lo cover all =nms of

money Lhat were Lhen owing or which might therveallor become owing

from the cuslomer. We do nol believe 1L necessary Lo reler Lo

any hberms of Llie morlgages

Therealter Lhe overdiawn accounl of

Kings Duty Free conbtinued Lo be operaled as belore, and Lherve

were Lhe advances {(drawdowns) manlioned carlier ' Trom Lhe savings

-

loan accounl.

The worlgages were nol rogistered wilhin Lhe Lime Timilod,

as will appear hereafler. ‘

.

t

On 5th November 1979 Lhe Tease Lo Lhe appellanl we

e et o ¢. -

=,

Ol

0

Lbehalf of Lhe Doard and L was registbered on 160LL November

]



1979 and.given a number. On 28th and 29th November 1979 Lwo

fresh applicdlions Ffor consenlt Lo morLgage under s. 12 wore

execuled on the same. terms as Lthose executed on 12th March, Lo
whiclhi we have already relerrod, except Lhal Lhey velerred Lo Lho

registered number of the lease. Consent was given on 19UL April

1980, Lo explire on 11th July 1980.

The mertgages which had been execuled as previously

menlioned were then lodged For registrabion and were regislered

"on 21st April 1980.

Two Yeparabte demands Tor paymenl ware made on hehall ol Lhe
Loy

morbgagees on 2lst December 1982, one Lo Lhe appellanl in cospeck

ol a sum of $33,712.00, ad one Tor Lhe

monaging director of
!

Kings Duly Free Limited Tor $17,916.20 (record pp. 131, 132).

LR

Tn

facl Lthe demands were made on hehall of ANZ, bul Lheve is nol bLhe

slightest doubt that no one was conflused by Lhis. Tn acclt Lhe

posilblon was wmwade gquilte clear by a leLler of OLh June 1983

(record p. 38}. In facl no poinlt has ever been Laken thol a

proper demand was nol made.

Proceedings were commenced by the uappellanl on 22und Augusl

1982, In thewm Lhe appellanl soughl declaral 'lc;;u:‘;‘ Fhat Lhe

mortgages were null and void, and thal Lhe banks were nol

enlitled to exercise any vighls under Lhem: 7 They Tirsl came
] ¥

belore. Lhe Courk on 13th April 1984, They were evenlunlly heard
. ]

by Sadal J. on 24Lh Ocltober 19R9. Ilis Lordship delivered

\we

—
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Judgment on 5th July 1991, and he dismissed the plainll{['s
claim. An appeal bto this Court was heard on 19t May 1993.

On aINliniS, we bthink Lhal really only one problem cmerges, ’
and we have given whal we bellieve is Lhe solubtion Lo 1L,

There is no doublt that Lhe land was nabtive land willitn Lle -

. 3

meaning and'provislions of the Nallve Lund Trusbt Acl. Cap 131 (Lhe

Acl). The Board 1is empowered Lo grant leases of

=

such Jand.

Leases musl be execubed winder Lthe seal of Lhe Doard  and

registered, (ss 8, 10). Seclion 12, Lo which we shall come,

requitres donsenlt ol the Board [for dealings wilh Lhe lease Dl

¢
facle Lhal means whal (LU says, & Llal 1L postulales Lhere heing
¥, q I

a lease in exislence. Secltiaon 10 of Lhe Acl jwposes certain

' S

requirements as to form, condilions and covenanls nocessary in

respeckt of leases, and rtequires regisbtralion. This would

strengthen the view Lhal .12 means whal il says. Therc way he

some suggesbtion in Lthe aulbhoribies Lo which we were vrelerirod Lhal

il is possible Lo acquire some equilablle inlevesl in Lhe nature

of an "equitable lease," belore Lhere is a lease, a concepl wilh

+ (] :‘ g *
which we are nolt Tamillav, a»and lhen malke sowme agilreeman i

~

relation Lo Lhab, which agreemen! is canghl by .12, We do nol

agree, bul il does mnol mallor, becanse heve’ Lhere was  no

suggesbtion that Lhere was any such an enlily (il is difficull Lo

Lhink of a word olher Lhan aniwal), nor Lhal  Lhere was any
A

purported dealing wilh ik, How such o Lhing could arise when Lhe
. ]

Doard is only empowered Uy .2 Lo granl leases o licenses, and
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both must be execubted under seal, we fail Lo undersland. How

there could exist any kind of a lease wibthoub Lhe agrecmeni of

the lessor by a person who has nolhing Lo lease, we are al. a2 losg

to understand. But it is ununecessary Lo spend any more Lime on

We must say bthat, wilhoul wishing Lo show any cenlainly

aboul the matler, the regulalions made under the Acl seem Lo mulke
provision for a period bLelween approval by Lhe Board of Lhe granl,

of a lease and the execulion of the lease ilsell. Regulalion 12

relales bto this. It provides lor cerlaio actions Lo boe Lako.

Reg 12(2) .LJ(‘()'A\"ZR(.}Q;} Lhial "No Lenancy ol nabive lTand shall be Lakaen

Lo subsisl by vivlue of any nolice scrved n pursuance of

paragraph (1) unless ...." cerlain

¥

requiromenls  are  compl loed

wilh. I thal regulalion was inlended Lo vperale Lo clovalbe an

B

applicant for a lease Lo Lhe =mlalug of a lessee so os, inlov

alia, Lo cause 5.12 of Lhe Acl Lo operale, Lhen lhere i= nol Lhe

slightesl evidence in this case Lhal Lhe requivements of  he

regulalblion were complied will. T is wosbk wunlikely bLhal Lhe

» ’ A .
regulation was so iunlended Lo opevale, since Lhe applicant Tor a

lease, whelher in posseswion or nob, has nolhing Lhall he oan

‘dlienabe or deal with, or so il

seems Lo us, Thers is nolhing Lo

suggest Lhal bthe "provisional approval™ ol 170hH Saguslh 1978 by

Lhe secretary of Lhe Board Lo lhe applicalion of lhe appelTant,

operated as an approval within

2

Lhe, letms of oy 12, o waw

intended to do so.

We need nol pursue Lhis any foelher.
]

Co e
+
-
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The simple result of all this is that the appellant had no

property on the lease Lhal could bhe the subjecl of Lhe Lwo

. by
mortgages that were xeculbted on 12th Marcech 1979, and  LULhe

mortgages simply did nol operate upon any. This no  Jdoubl

explains why [fresh consents Lo mortgage were sought by Lhe

appellant after the lease Lo the appellant was execubed and

registered., The earlier consenls had expired anyway.

Vo i

Section 12 of Lthe Acl, so far as relevanbt, provides as

follows .

M12.-(1) IExcepl as wmay be oltherwise provided Dby
regulations made bereundcr, il shall nol be JTawlul lTor any
lessee under this Act Lo alienale or deal wilh Lhe Jand
comprised in his lcecase or any pacl Lhereol,

whether Ly salo,
Llransl(ér or sublecase oo

in any olhcr wmanner whalsoovoer
without the consenl ol the Doard as lessor or head lessor

first had and obtained. The granting or wilhholding of
consent shall be in the absolule discrelion ol Lhe Doard,
and dny sale, Lransfler, sublease or olher unlawlul

alienation or dealing ellecled wilhoul. such consent, shall be
null and volid:

Provided f{hat nothing (o Lhis sceclbion shall malke il
unlawful for the lessee of a residential or commercial lcase
granted beflfore 29 Seplemboer 1948 Lo mortgage such lecase.”

An dinteresting argumenl could be advanced Lhal s.12 docs nol

apply Lo mortga

gangas which do nol purporl Lo do anyl,ln,i ng more Lhan

chiarge land in favour of a morlgagee. AL couwmon® Taw morlgagew

usually took bLhe form of a transfer of l;hé‘LJJ"UL>c;z;,‘{,5' concerned by
the mortgagor Lo Lhe mortgagee w L A right of’1:'0(lmruznl',3(‘m Fiveg
to the mm.‘{;.gmgor which enabled Lim Lo gel Hm“‘prr_.q.:c-ﬁ.rt,;; bk,
There was no transfer invelved in Lhe movlgages Were in queshion.,

.

There was in Tacl no charge given Ly Lhe appellant over Lhe leasc
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or his interest in the land. All bLhe wmorlgagor did Ly Lhe

documents was to "covenanlt and agree” Lo pay any moules owing by

Lthe customer to Lhe mortgagee, and Lhey selbl oul cerlain

condlitions Lthal were Lo apply. Thal mortgage documants did

provide thatl:

"AND for Lhe bettler sccuring Lo Lthe Dank Lhe repaymenl. ,
in manner afloresaid ol all moneys herceby secured or :
intended so Lo he Lhe Mortgugor horeby morlgages Lo Lhe
Bank the land above described.”

Whether such a provislion wmight have any eflTecl, and L wso whal,

we have no: idea. We do nole Lhal s5.63 of Lhe Lol Teranslov Act

(Cap 131) provides:

"63. A wmortlgage registored in accordance wilh Lhe
provisions of this Acl shall have eflecl as a scaurily,
but shall nol operalbe as a Lransler of Lhe land, or of
the estlale or intercst Cherein, charged.”

That way only apply il « morlgage

cgage does, in berms, charge Uhe Tand

in question., . The mortgages 1elfer Lo Lhe  appellanl am Lhe

"proprietor” of the laud comprised in Lhe lease, which be wasn'l,

and make no reflerence to hts tnleresl ns lessee al {1]1. Huwevei,

this aspect was not ralised, aund Lhis Courl is nol prepared Lo

hhold on tlits aspect Lhal Llicse so-called morlgages were nol

1 1

'"deal lngs” with the lease wiltliin Lhe Lerws of s 12 al all.

ras

Fven
il they qualified as morlgages of Lhe lease, a real gueslion
might avise as Lo whelher a charge on the inlevesl of Lhe

aprellant as lessee amounted Lo a dealing willhi  Lhe Tand, TL
. 4

will Le noliced that Lhe wotding of =. 12 in btetus precluldes any ¢

kN
=

dealing by a lessee. wilh Lhe land compriscd in_ Lhe lecasc, Th
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addition, it can be noted thalt s. 5 of the Acl expressly [forbids

alienation by an owner ol native land in any way and expressly

forbids the owner [from charging or encumbering the land. Tt

might also be noticed that, unlike s. 12, s. §

provides Lhal the

instrument by which a proscriled aclivity is ablempled shall be

null and wvoid. We

nolte however Lthat <Lhe [foerm of wmorlgage

. ; . i

required by s. 60 of the Land Trausfler Acl doew nol specily any
" R 5 . .

charge over'whalbever is being wortgaged, and merely reguirces Lhe

land to be specified in il. So the nleceties of bLhese wnllers

need not be pursued;, because Lhe problem, il any, of what mighl

amount to a dealing within Llie weaning of =. 12, and whaethnr the

so-called 'morktgages amounbted Lo such, were nol  Louched wupou

belore the Judge nor belove us, and we say no more. We lceel Lhal

we should pruceed, as

the parlies did upon Lthe basis  Lhat

' -~

consents purstanl Lo s. 12 wverce reguirad Tor Lhe Lvo wmorlgades

execuled by Lhe appellant liere, TL can be notaod Hmi;' Lhe Torm

apon which the applicallions (o consents were made relors Lo s,

12, We are alb a loss bto understand the relfeveonce Lo Cap 1150,

- The faclbual posilion iz perfeclly clear. The sdppellant had

applied for and was given provi=ional approval Tor a residenlial

jease from the Board Lo himmell iJ 1979, Ny March 1379 Lhe

. - b
parties had agreed thal he would give Lhe banks a morlgage over

the lease Lo secure an overdreal! losr the business and Lhe loan Lo

be made to him. They pubt in traio Lhe necessary steps Lo apply

Tor consenl and on Lhe sawe day execuled Lluelnulﬂinges For which

consent was being soughl,. Thal consenl. was o Tapse aml (did

lapse afler "three wonlhs. The lease by Then hed nol o beon

Ty

150
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executed or registered,

so thalt the parties pul the Lhing on hold

untll 1t had. As soon as 1t had been execuled and regisbored Lhe

parties re-activated Lhe whole business, soughl fresh consenls,

obtained them, and then regislieored Lhe two mourlgages wilhin Lhe

Lime limiled by the cousenls,

v

Unless by operation of law Lhe Lwo wmorltgages could qhol he

efllTective, fwere dead as 11 were), Lhere iz no wny in which the

appellant could possibly argne Lhal Lhey now were nol bhimling ou

him and effeclive. ‘e -himsell signed applicabions Tor consent

Lo mortgage 4n respeclh of Lhose Lvo mortgages and afler obiaining

.

1L, lhey WwWere regislered,. There ts no suggesbion thal Lhe

. +
parties intended [resh morlgages or Lhnl any atbewpl (o have noew

ones execuled was so much az cven contemplaled, O conr=e Lhe

- .

5 inLtended Lhal Lhey shiould become operalive, The

.

partile consenl

was given to each mortgage lransaclion described in lhe Lwo

applications, which, as we have sald, was, by Lhe parbties,

intended to refer Lo those already executed. Tt would simply be

Luposslible Lo deny oltherwise,

3

and o abLempl wds mwmade fo Jdo owo.

The consent only required registralion for its complelevass,
Lhe mortgages were regisberad, Therefore, as we zald carlier,

unless those mortgages had sowmshow died belore the second

. R R )
applications were made, and could nol Le rvevived, then Lhere

simply 1s no problem.

We pause here Lo nole Llal Lhe Jdelence of esloppel  was

raised as a deflence. Quile clearly Lhe parlies inlended Lhal Lhe

morlgages should become opeorat ive when 11 wir possible Ter Uhew




11

to do so. The facl that further consenbts were soughl aller

ol

lease had been granted, aud Lhat Lhey were nol lodged for

registratioh until after ULhis time would pulb paid Lo any such
suggestién. We do nbt QeliEVQ any such suggeslbion was wmade. The
gravamen ol Lhe submission, «as we understand 1L, wus‘thaL "Ll
norlgage beéame eflfective immediabtely under ils. Lerwms,”

1

guotltatbtion {rom Lhe submiszion Lhat was wmade Lo us TL waw upon

that basis, it was submilled, Lhal U(lhey were promplly  and

irrevocably ‘spoill by s, 12. Molwilhslaonding Lhe Jnevibable

inference Lhat Lhedr aperalbion was fo awall 1The execubion and

registrabtion of a valid lease, Lhal was whal happened in Taw, Jt

was submitled, as Lhe resull of the slalule, Felopped will ot

run against Lhe sbalube. So il vonld nob bLe nged as a deflence Lo

"
Lhis submission.

Unless thie mortgages were killed by s, 12 Lbey did not die,

As mentliolied, we assume 5.12 applies. They were execuled ol Lhe

Lime consenl was applled for in March 1979, I the movlgadges, nl

Lhe moment of execulion, "deall wilh Lhe land comprised in Lho

lease”", or if tliey did Lhal al any sbtade belore consent  was

given, then Lhose were nol. lawlul dealings. Thal iz Lo say, Lhey

did nol elfecl what was allempled, and Lhe dealings effoclod by

Lhem were null and vold., We assume Lhis means LAl Lhie atlempled

dealings were null and void,

Two things can be sald. The [ilrst is Lhal they weore, al Lhe
. H

Lime of execulion, nol intended Lo deal will The Tease or Lhe

land. The parlies were perfeclly awvare of (he necessily Tur
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consent. The documents were execubted wilh the inbention Lhal

they should become operative, or a dealing, when conscinl

Wils

oblained, The appellant has never suggested obtherwlisc, nor,

naturally enough, could be. If 1L ls necessary Lo calegorise Lhn

elfect in law of the documenls, Lhey were excculed In escrow.
Unless the granting of conditional cousenl to bhem on 16th March

1979 caused them somehow Lo bLecome elfeclive, az 1L wero,: Lhen
Lhey remained. in escrow unlil such Lime asg they could. As wo

have pointed oulb, the so-called consenbs of 16Lh March 1979 werve

not consenls albl all - Lheve was uo lease in respeclt of which Lhe

. . t .
Boavrd had power to give consenls, So they ware nolhing, "as 1T

Lhey had hever been born", or perhaps a sbill-birlh. Tt i=

diflicullt to see how morlgages, inlended by Lhe parlics Lo hocowe

operallive as soon as consent Lo Lhenm Liad Leen given aml Lhoey
S .

could be registered, shonld hecome operalive by no consents heing

given,

TL follows bLhat nothing operaled Lo give effeclh Lo Lhe (wo

documents unbil Lhe Lime arrived al whicl the parbics inlended

them Lo become operalive; whellier Lhal was upon the granling of

vallid corisenbts or  upon vegisliralion of Lhe worlgades i

immaterial,

Naturally enough Lhe appellanl had Lo rely on the operabion

of Taw somehow Lo give efficacy Lo the morlgages [hat the parlices
»

did nol dintend Lhem Lo have,

amnd which tolention was clearly
AR

demonstiraled by the evidence. Counsel [or the appetlanl was able

Lo refer us Lo no principles of Law which, al Teast in Lhis case,

\ 53
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caused that to happen. We do nol believe Lhere are any, and we
so decide.
We bel;lc»:ve that somehow Lhe appellanl sonughl to briong in
public policy to vitiate Lhe Lransacllons. He lalled, Tn any
event that would catch up Llhe actions of the va:\‘rﬂ, atich 1L would
certainly need to be given an opportunity to be heard.
.o :
We might add that in our opinion the wm’rl'},»ng of w. 12 would
not give 1L any deslrualive allfecl on dacumentis thal Leied o -
effecl a dealitig thal had no consenl., TL says notltbhing aboul Lhe
Jocuments ) it renders Lhe dealing null and void. TU simply means
thnl Lhe documenl concetrned does nol operale Lo ooy ot Lhe
lransacllon lL was inlended Lo ellfecl. As eavlier menlioned, one )
tan compare ils '{;el"m; wilhh Lhose of s. 5 of 1he same Acl, which
refers not to the dealing, Lul Lo The insliument,
It is clear beyoud argument hal Lhe Lransaclion Lo which
e documents of morlgage relalod could nol be (»-:['(‘ecl,r.-rt.] heransme
z‘hmre was no leasc, and bLhal Lhe parties had Lo wail unl il There
as one, they inlended Lhal Lhe documenls which were noll ahle Lo
oine '.ihnt() operalion beflore should now be used Lo ;Err(?(fl {he
%I"r.l.nsaction&;. The appellaonl, ol course, .cruulf} Dbl and did notl
;K;texnpt to deny this. Tn legal Vterms PLocan be waid Lhal he
Zﬂl:'l,,i_es intended Lhal Uhe ol gages which had boeen excouloed in
%h‘\'.fl'()\\" should conltinue Lo be 50 held anblil Lhey could Lo made
. ] /( a7
terative DLy the giving of consenl. ° Thal J& oexaclily what ‘

ppenad,
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That disposes of this aspect of the appeal.

Somehow it was suggesterd Lhal the parties had "dealings in

pursuance of Lhe mortgages” belore Lhe consanl ol Lhe Boaord

Win
obtained or wilhout such consent. Attention was drawn, for

example, to Lhe "drawdowns”" of the noneys ULhal made up Lo

$40,000 advanced by ANZ Savings; we have already velerved lda Lhem

(record p 853}, What thidg suggesbtion means 1s quile wunclear; In

" ]
argument counsel referred Lo il as "performance ol Lhe mortgage.’

But the subwission® or.,suggeslion or whalever il wax is qguile

misconcelved. So lar as concerns operablons= on Lhe overdeawn

account ©f Kings Duly TFree Limiled, {thosce operabion: =wimply

continued; Lthere is no sudgeslion Lhall Lhe sigoning of a wmorigage

ol

document by the appellanl securing his own propecity dn Cavonr

' LY

the bank had anylhing Lo do wilh il, The Tacl thatl Lhere was an

agreement Lhal ANZ Savings should make a lean Lo the appellanl of

$40,000 and thal he would

give a morlgage Lo scoure vepayment

merely meanl thal ANZ Saviugs was prepared Lo wmoke Lbhe Toan on

Lhe basls Lhat securily wonld be provided, The Tacl  thal

advances were made belore Lhe wmortgage becawe ellTeclive iu Taw

neither affects the validily ol the loan and Lhe advances nor of

-

Lhoe mortgage i any way al all.

Il 1L were correcl Lo inforr Lhal Lhe overdrall Tacililics

were conbinuved to be made available Lo Lhe lbLuzminess, aud Lhe

A
.

advances made under Lhe Lloan

.

agreement, o oanticipaltion hal
i

morlgages execubed would becomes aperablive in Lhevway Lhe parlies

a)_‘}ia,‘"



intended and by bthe means Lhey adopted, Lhen Lhal s exaclly whal

happened.

IL was also clalmed Lhal, Lhe agreewmenl Tor advances Lo e

made from the Lwo banks was Lhal ANZ Savings would advance

$40,000 and ANZ 460,000, that Lhe consenlt of Lhe Doward was given

Lo mortgages ol Lhese awmounlsz, Lhal Lhe Lwo morkgages i Tacl
executed welle wnlimited "as Lo amounl, and ULhal Chis made Lhen

null and void,.

The consenls jn Ffacl given were [or Lhe Twvo rospecl ive wowns
menlioned "togebher wilth any subscequenl sum advanced” {vocord pp
176G, 183). Tach of the consent Torms also bears Lhe (ollowing

patagraplht

"This consenl is granted only in respecl ol Lhe
Cransaclion descrilbod and on Lhe land reldreed
to. Il there s any vacialbion whalsocver Lhon
this consenl is void and of no celfecl.”

This is printed in capilal leblers on the Torm (ihid).

Quite clearly Lhe conmenls given hy Lhe Poard was mmlimited

as Lo amounbk. TL is nob suggesbed nor could iU Le, Lhal bhecnuse

Lhe morlgage documenls did nal pick up Lhose elacl word:s it

rendered bhe consentbs vold., Quile clearly Lhe parbies agreod to
morltgages for the Lwo sums menlioned, T Lhe
»

arisen 1L way have Leen possible For Lhe appellanl Lo aorgae Lhal
N }

Timiled Lo lhwvse Lwo amounls

DO

his indebledness was respeclively

neces=ily hod over

E=12)
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The necessiby did nol arise. Perhaps even Lhe appellant might

liave bLeen able Lo seek reclLiflcablon of Lhe morlgage docunmenlg,

There is no way in whiclh the Lransactions or Lhe docimenl= hecane

null and void on Lhis ground.

We might menlion thal Lhe TijlL Courl of :\pin1nl in the case

of Jai Kissun Singh v Suminlra Vel. 1970-3 TFCA p.GR

soemed Lo

have reached“a similar sort of conclusion Lo thsal which we Lave.

In so far as il did we acecepl ils correctness.

The Judge al [Tirsl inslance Jdismicsed Lhe appellant’'s

aclion wilth cosls. We will Jimmiss Lhoe appeal wilh cosl=.

{&A/bbv&A/C XZ/4€LQ~4J~

Mir. Juaslice Michael M. H~1~h\m
Presidenk TFijl Courb of Appeal
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