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IN THE FIJI COURT OF APPEAL 

CIVIL JURISDICTION 

CIVIL APPEAL NO. 13 OF 1992 
(High Court Civil Action No. 282 of 1990), 

BETWEEN: 

RAM PADARATH BROS. LIMITED 

-and-

THE ATTORNEY-GENERAL OF FIJI 

Mr GP Shankar for the Appellant 
Mr A Cope for the Respondent 

DECISION 

(In Chambers) 

APPELl.ANT 

IBSIONIENT 

This is an application by the Respondent Attorney-General 

(original Defendant) for an order -

(1) that leave be granted to him "to cross-appeal out of 
time against the judgment" of Saunders J given at Lautoka on 
15 August, 1991 and 

(2) that if leave is granted then execution of the judgment 
be stayed pending determination of the appeal and the cross
appeal. 

The proposed grounds of the 'Cross-Appeal' have been 

filed and the application is supported by an affidavit sworn by 

Sunil Kumar an Executive Officer (Litigation) based in the 

Attorney-General's chambers. 
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The writ in this matter was issued against the 

Attorney-General in November 1990 claiming damages far breach of 

undertaking and negligence on the part of the Chief Registrar 

whereby he wrongly released the passport of one Mohammed Slkandar 

Buksh a debtor to the Plaintiff. 

The Defendant failed to file a defence and the Plaintiff 

moved the Cburt for ,judgment undi?r· Order 77 Rule 6 of t110'. Hi.gh 

Court Rules. 

The application w,qs opposed and finally a heA.cin·5 took 

place. 

[terns 5 and 6 of the agceed facts read as follows: 

5. That the Mohammed Sika.ndar Buksh paid off the plaintiff 
in Suva Magistrate's Court Action No. 2115 of .l.981 
prior to the release of his passport. 

6. Passport of Hohammed Si kandar Buksh was released to him 
without enquiry being made as to whether High Court 
Action No. 44.9 of 1.981 was settled or disposed of. 

On 15 August 1991 Saunders J gave judgment for the 

Plaintiff. 

follows:-

The final paragraph of his judgment reads as 

Lord Norris in WEST v. SHEPHARD (1964) AC. at 346 
said "A money a.ward can be calculated so as to make 
good a f.inancial loss." The plaintiff has not suffered 
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a financial loss. He is not entitled to anything more 
than nominal damages for breach of contract, which I 
put at $50. There will be judgment for plaintiff for 
$50 and costs on the higher scale. 

The judgment was not sealed by the Plaintiff until 12 March 

On 26/3/92 the Plaintiff filed an appeal against the 

decision ot Saunders J. The grounds of appeal allege::, inter 

alia, that the trial judge erred in law and in fact in holding 

that there was no negligence and that the Plaintiff had not 

suffered any damages. 

The No t i c e o f App ea i w a s s e r v e d o n t he At t o r n e y - GP n e r::1. l l" · 

Registered mail on or About the beginning of Nay, 1992. 

Security for costs was fixed on 6 A11gust 1992. 

On 8 September 199:J th<?. present application to cross 

appeal" out of time was filed. The Attorney-General had neither 

filed an appeal within 6 weeks from the date of sealing the 

judgment (see Rule 16(b)) nor had he served a Respondent's Notice 

within 21 days after the Service of the Notice of Appeal on him 

(see Rule 19(4). 

The Appellant has opposed the present application on a 

number of grounds. These may be summarised as follows : 
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( 1) The supporting affidavit is defective _in that the 
deponent Sunil Kumar does not disclose the source of 
his information. 

( 2) In any case the enormous 
satisfactorily explained. 

delay has not been 

(3) There is no provision for filing a "Cross Appeal". 
There is only provision for a Respondent's Notice under 
Rule 19. 

The draft grounds of the ''Ct'oss-Appeal" are substantial EH1d 

;;i,lso several in number. They attack the very basis of the 

judgment. The very first groirnd states that "the judge erred in 

law in dee id i ng the case upon an is sue never pleaded by the 

,-\ppellant''. Indeed the Respondent proposes to ask that judgment 

b,"' entered in his favour with costs. 

There was nothing to stop the Attorney-General from sealing 

the judgment himself soon after its delivery and lodging an 

ctppeal within the allotted time. Now that the Plaintiff hcts 

filed and served a Notice of Appeal the Attorney-General h;:i.s 

become the Respondent. He now wishes to have the judgment of the 

Court below completely overturned under the banner of a 

substantive Cross-Appeal. The combined effect of the proposed 

grounds is to virtually challenge the trial court's jurisdiction 

to do what it did. 

The Court of Appeal is a creature of the st~tute. There is 

no specific provision in the Act or the Rules made thereunder for 

filing a Cross-Appeal after the other party has lodged its appeal 



5 

within time. There is however provision for serving a 

Respondent's Notice on the Appellant under Rule 19. The 

following provision of Rule 7(a) of the Court of Appea.l Rules is 

also relevant : 

7. Where no other prov.ision is made by these Rules, 
or by any other enactment, the jurisdiction, power and 
authority of the Court of Appea_I and the judges thereof 
;shall be exercised-

(a) in civil causes or matters, according 
generally to the course of the practice and 
procedure for the time being observed by and 
before Her Majesty's Court of Appeal in 
England. 

Leaving aside for the time being the question of notice of cross

appeal there were 2 options open to the Attorney-General under 

Rule 19 of the Court of Appeal Rules namely either to serve a 

Respondent's Notice asking either (a) to vary the judgment of the 

Court below or lb) to affirm it. This Rule reads as follows : 

19.-(1) A respondent who, not having appealed from the 
decis.ion of the Court below, desires to contend on the 
appeal that the decision of that Court shall be varied, 
either in any event or in the event of the appeal being 
allowed in whole or in part, shall give notice to that 
effect, specifying the grounds of that contention and the 
precise form of the order which he proposes to ask the Court 
of Appeal to make, or to make in that event, as the case may 
be. 

(2) A respondent who desires to contend on the appeal 
that the decision of the Court below should be affirmed on 
grounds other than those relied upon by that Court shall 
give notice to that effect specifying the grounds of that 
contention. 

(3) Except with the leave of the Court of Appeal, a 
respondent shall not be entitled on the hearing of the 
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appeal to contend that the decision of the Court belorv 
should be varied upon grounds not specified in a notice 
given under this rule, to apply for any relief not so 
specified or to support the decision of the Court below upon 
any grounds not relied upon by that Court or specified in 
such a notice. 

(4) Any notice given by a respondent under this rule 
( in these Rules referred to as a "respondent's not ice") 
shall be served on thf! appellant, and upon all parties to 
the proceedings in the Court below who are directly affected 
by the contentions of the respondent, and shall be served 
within 21 days after the service of the notice of appeal on 
the respondent. 

(.5) A party by whom a respondent's notice is given 
shall, ~ithin two days after service of the notice, furnish 
four co~ies of the notice to the Registrar of the Court of 
Appell]. 

Until 1.979 our. Rule 19 ;\nd the provisions of Order S:l, r.6 

of the English R.ules of the Sllpreme Court were virt11ally 

Since thPn a fei.: amPnciment:.:; were made to R.nle f3 of 

OrdF:r 59 with the result that a 3rd arm was added to Rule 6 

whereby a specific provision was made enabling a Respondent who 

h11d been served with a notice of appeal "to contend by way of 

cross-appeal that the decision of the co11rt below was wrong .i.n 

whol-? or part" (See Rule 6(l)(c). No s1tch addition to Rule 19 h::is 

been made in Fiji. This means that there are now since 1979 3 

kinds of notices that may be served in England by a Respondent. 

These are 

( 1) a Respondent 's not; ice by way 
(under r. 6(1)(c) which is 
substantive cross appeal; 

of Cross Appeal 
a notice of a 
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a. Respondent's notice to vary, 
asking that the decision of the 
varied (para (l}(a); or 

i.e. 
Court 

a notice 
below be 

(3) a Respondent's notice to affirm, i.e. a notice 
asking that the order of the Court below be 
affirmed on grounds other than those relied upon 
by the Court (para (l)(b). ( See Notes on 6.9/6/l 
at pages _.968 and 969 of the Supreme Court 
Pra.ct.ice 1993). 

Howeve~, prior to 1979 the English practice did recognise 

the Responden~'s right to cross-appeal. The following notes on 

69/6/1 at p. 836 of the 1973 White Book are pertinent: 

Respondent's notice. - There are two kinds of not ice 
that may be given by a respondent-one, a substantive, 
cross notice of appeal; the other, a notice under this 
rule, asking that the decis.ion of the Court be.low 
should be varied ( subr. ( 1)) or that it should be 
affirmed on grounds other than those relied upon by 
that Court ( subr. ( 2)) A cross notice of appeal should 
be given where there are separate and distinct causes 
of action (whether both by the same party, or one by 
claim and another by countercl.aim), and one party seeks 
to contest the decision upon one cause of action and 
another party upon another cause of action (National 
Society for Distribution of Electricity v. Gibbs, 
[1900] 2 Ch.280). So, too, where there are several 
parties, and a respondent seeks to vary the order of 
the Court on a point in which the appellant has no 
interest but other parties are interested (Re 
Cavander's Trusts (1881), 16 Ch. D. 270). Again, where 
the respondent intends to contest the jurisdiction of 
the Court below, he should serve a cross notice of 
appeal: a preliminary objection to the appeal is not 
appropriate (Re Wilson, [1916] 1 K.B.382, C.A., as 
reported in 89 L.J.ILB. 337). In other cases the 
notice to be given is a respondent's notice and it must 
be given whether the appellant has appealed from the 
whole of the judgment or only part (Harris v. Aaron 
(1877), 36 L.T. 43}. But the only material difference, 



8 

under the present rule, between a cross notice of 
appeal and a respondent's notice ·appears to be in the 
time within which they are to.be served: in the former 
case the time specified in r.4(1); in the latter case 
in r.6(4). In each case the grounds relied upon, and 
the precise form of order asked for, must be specified. 

In his written submissions Counsel for the Respondent has 

submitted "that notwithstanding the lack of mention in the Court 

of Appeal Ru'.les, at common lah there is provision for cross-

appeal - see Natural Societv for Distribution of Electricitv v 

Gibb (1900] 2 Ch. 280." He goes on to say - "If how0ver thi2 

court rules against the Respondent. on this, I would se•= 1
.:: le.q,v"" to 

.<tmend the R.espondent's summons and dr:::i.ft notice of cross -:1ppec1l 

by substituting "respondent's I-. 11 

nOLlCe for "[notice ofJ cross-

arpea.1 '' . 

By v i rt u e o f the p r o v i s i o n s o f S e c t i o n 1 2 o f t h e Co II r t. o f 

Appeal Act an aggrieved p!:lrty has R statutory right of appeal to 

the Court of Appeal in any cause or matter, not being a criminal 

proceeding, from a final decision of the High Court sitting in 

first instance. 

A notice of appeal is required to be "filed and served'' 

within 6 weeks after the final judgment or order of the Court 

below is signed entered, or otherwise perfected. (See paragraph 

4 of Rule 15 and Rule 16(b)). In practice the 6-weeks period 

runs from the date of the sealing of the Order or Judgment. 
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This means that whichever party files and serves notice of 

appeal first becomes the Appellant. The other party then becomes 

the Respondent. But the Responrlent is entitled as of right in my 

view, to file and serve a cross-notice of appeA.l within the 6 

weeks period if he has a substantive ground of appeal. Otherwise 

he must have recourse to a Respondent's Notice as prescribed by 

Rule 16 of the Court of Appr?ai R11les. 

If I am in error in holding the view that the Respondent has 

a statutor_y righ-r: then I am n'?vertheless of the opinion that it 

i s ape n f o r the F i j i Co u rt a f Appeal t o f o 11 o 1✓ t he E n g 1 i s h 

practice by allowing the Respondent to file and serve a cross

notice of appeal within the 6-we~ks period. The 21 days allowed 

for under Rule 19 does not apply to a Respondent who wants to 

file a substantive appeal. It applies to a Respondent who not 

having appealed from the decision of the Court below wishes to 

merely contend that the Court's rlecision should be v~ried (Rule 

19(1)) or it should be affirmed (R1tle 19(2)) on grounds other 

than that relied on by that court. 

In this particular case before me it is quite obvious that 

grounds of the proposed cross-appeal are quite inappropriate for 

serving a Respondent's Notice under Rule 19. The Respondent is 

seeking neither to vary the judgment nor to affirm it. He is 
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asking that it be completely set aside in his favour on a 

substantive ground (among others) which is separate and distinct 

from the Appellant's contention. 

The first question that now arises for any determination is 

whether this court should allow the Respondent to serve a notice 

of cross-appeal out of time. The onus is on the Respondent to 

show good reasons why such an extension should be granted. A 

much more strict approach should in my view be adopted in the 

c:::1se of an. applicc1.tion for extension of time for service of a 

notice of appeal (or cross-appeal) than to such an application 

relating to a Respondent's Notice to affirm the decision of the 

court below. In the latter ca:3e thf::' notice merely adds furt,h•c.:'r 

arguments to an existing appeal. A cross-appeal 011t of time on 

the other hand is an endeavour to vary the judgment in a way 

different from that for which the appellant is contending. In 

support of my view I rely, mutis mlltandi.s, on the En<?:lish 

approach as revealed in the following notes to 59/6/6 appearing 

at page 968 of the Supreme Court Practice, 1993 (Vol 1) -

The present practice is that where it is a respondent's 
notice to affirm (see para. 59/6/1) an extension of 
time will normally be granted, unless it can be shown 
that granting it will cause significant prejudice to 
the appellant. Where, however, it is a respondent's 
notice to vary or a respondent's notice by way of 
cross-appeal, an extension will only be granted if good 
reasons for doing so are shown ( see generally 
Magmasters Ltd. v. V.C.S. Ltd. [1984] 1 W .. L.R. 1208; 
[1984] 3 All E.R. 510, C.A.). 
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Once an appellant or cross appellant allows time for 

appealing to go by he loses his position·to attack the judgment 

as of right. He becomes an applicant for a grant of indulgence 

by the Court. 

I have examined the contents of Sunil Kumar's affidavit and 

I am satisfied that by virtue of his status in the Attorney

General's Office he was deposing to facts within his knowledge. 

Whilst I cannot rule out a certain amount of laxity I am 

persuaded thc1,t change of counsel and departure of one 0f them 

from Fiji after expiry of his contract contributed to the rielay. 

But I must nevertheless take into :_:1.,:::count the delay f,qctor and 

any possibli? prejudice thc1.t might, be occasioned to th,? Appellant 

were f to .al lo,v the appl iccd:ion sou_gbt. I do not see any 

injustice or prejudice being suffered by the A~pellant but the 

Applicant should pay the Appellant's cost to date in any case, 

A date for hearing of the Appeal has not as yet been fixed. The 

grant in g of the 1 eave so 1.1 g h t w i 11 not delay the f ix in g o f a 

hearing date. I note that the Appellant itself did not lodge an 

appeal until 7 months after the judgment was delivered although 

the Appellant was not in breach of any Rules. The grounds of 

cross-appeal far from being wholly unmeritorious appear to raise 

some substantive ~nd interesting questions of law. Some of the 

issues raised by the Respondent in his proposed cross notice of 

appeal can be raised by the Court of Appeal itself by virtue of 

the powers vested in it by Rule 22(..\-) of the Court of Appeal 
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Rules, for the Court is interested in ensuring "t.he determination 

on the merits of the real question in controversy between the 

parties''. If I grant the indulgence sought, the pa.rties will 

come prepared to argue the issue clearly raised in advance. I 

have come to the conclusion, though somewhat reluct:;i,ntly, that it 

will be in the interest of justice to allow the application, 

This coursP. will en;__,ble the merits of the real controversy in lah· 

between the parties to be finally determined by the Appeal Conrt. 

As far as the stay application is concerned I seen° merlt 

in it. No exceptional circumstances exist to grant the 

application sought. In the outcome therefore I make the 

following Orders: 

(i) Application to cross-appeal out of time 
granted. 

(ii) Applicant to file and serve Notice of Cross
Appeal with.in 14 days. 

(iii) Application for an order to stay execution of 
judgment pending appeal is refused. 

(iv) 

Suva 10/12/93 

Applicant to pay Appellant all costs to date in 

any case. 

Acting President, Fiji Court of Appeal 


