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JUDGMENT OF TIIE COURT

The facts of this case, when analyzed, really presenl a
fgﬁlgmw€hat iswvéry simple of solution. Unfortunately, in our
dpihidﬁ, the learned Judge from whose decision this appeal has

:fught, got the wrong answer.
The relevant facts are as [ollows:

v  éé¢tion 64 of the Customs Act Cap (1986) (Lhe Acl) empowers

_nginister td3make regulations as follows:

"64~(1) The Minister may make regulations to

prohibit or restrict the importation into

Fiji or exportation from Fiji of any goods
7 of any description whatsocever.,

(2) The power conferred by subsection (1)
may be exercised- '
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(a) by prohibiting the importation or
exportation absolutely; '

(b) by prohibiting the importation or
exportation of goods from or to a
specified place; or

{c) by prohibiting the importation or exportation of
goods unless specified conditions or restrictions e
are complied with."

The Minister for Finance on 30th October 1986 made

regulations pursuant to the Act, the Customs (Prohibited Imports

B

and Exports) Regulations,'1986. Schedule 1 Lo Lhose regulations
contained a list of goods the importation of which was absolutely

prohibited.

In November 1990, and at least up to 10th November, Weslern
Wreckers Ltd, the respondent to this appeal and the applicant in

the original proceedings, advertised on various occasions that

"arriving shortly" from Japan were over 50 "front half cut cars”

for most models of Japanese cars. By notice published in the

LY .

ufiji Republic Gazétte on 21lst November, 1990, Schedule 1 to the

.:regulations was amended by adding a new item, viz:

"17 Used -motor vehicles and bodies thereof
cut or dismantled into segments."” ‘

recdfd;'p,GS)..' The reason for making Lhis regulation was

explained in later correspondence, bult that is immaterial.

The Gazette notification was followed by correspondence in

which the respondent claimed, inter alia, that it would, as a

result of the addition to the list of prohibited iwmports, sufferv
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substantial pecuniary loss. It is not material, but 1t can be
noted, that there was no suggestion by it thalt any of such halfl
cut vehicles were en route to Fiji, or indeed that it had

acquired any.

However, on 24thv December 1990 two hall cut vehicles
consigned to the respondent arrived at Lautoka. A . person
claiming to be the proper officer signed what is described as a
"Detention Notice" dated the same day, and Lhe two half vehicles
were seized.h It can be noted here that the validity of the
detention notice was never put in issue in these proceedings; the

only issue related to the validity of the regulatilon,

On 22nd March 1991 an application for leave to apply for a

, i;.Judicial review pursuant to Order 53 rule 3(2) of the High Court

‘ﬁules‘wés‘filedﬁon behalf of the respondent, and 1in due course
iifaridugforders wére made . The matter eventually came on for
héérigg on 21lst August 1991 before Saunders J.‘ He made a
‘:dé;lé;;tion on 11th September 1991 that the 1990 amendment Lo the
'Ji§8¢;7fegulations was null and void, so that the conseqguent
‘aéﬁeﬂﬁion notice was 1neffectual. He ordered Lhe relturn of Lhe
ﬁbiégized vehicles. He also ordered the appellant to pay ﬂhe

j'péﬁdent’s costs.

*'l,The application of the respondent for judicial review sought
various orders and for declarations. The first, in effecl, was

that the 1986 regulations were null and void. The second was, in

effect that the 1990 amendment was null and voild. A third

&\
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declaration was sought in the alternative that, if the 1990
amendment was,&alid it was not applicable to used vehicles or
half vehicles that were the subject of a valid contract made

before 21st November 1891 (as to which there was no evidence).

The attack on the validity of the 1986 regulations seems Lo

have been based on a claim of constitutional invalidity. The

Judge found that they Had been validly made and there is no
appeal against this finding. The claim of invalidity of the 1900
amendment was put on various bases, denial of natural Jjustice,
the so ' called doctrine of legitimate expecltation,
unreasonableness. The Judge found in favour of the respondentl on
this issue. The third basis, namely that the particular vehicles

seized were nct caught by the amendment does nol seem Lo have

been argued. In the view thal we Lake 1t could not possibly have

succeeded. That will become apparent.

.AS coiitnsel for the respondent stated at the hearing alt first
:énsﬁéﬁ§e: "Sole real ground is that my clients should have bheen
»géjéhp a chancé to be warned of change - should have been
;ééﬁsulfed" (record p.116). He went on to submit that there was
Xﬁ ié§£no elected Minister and no Parliament. It can be seen

at. the amendment was made after the Military Governmenl Look

H:in 1987 and before the 1990 Constitution came inlo

The only legal point in issue is a very simple one, namely

whether the making of the 1990 amendment to the regulations was
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a legislative action or an executive one. The 1986 Act was
clearly a wvalid exercise of the legislative power of tLhe
government of Fiji. Unless it somehow ceased to be operative it
empowered the responsible Minister to make regulations Lo give
effect to it. That power remained, unless somehow, as a resull

of the 1987 events, the iaws of Fi1Ji1 ceased to have effeclt. This

Court is certainly nolt going to hold that all laws in Fiji made

before 1987 ceased to be operalive after the 1970 Constilulion
was abrogated in 1987:. But that is the effect of Lthe submission.

»

Naturally enough this ground was not pursued.

Unless the 1986 Act ceased to be operative aflter 1987, then

it continued in force. If so, ithe power to make regulations

still existed in 1990. What was the nalure of thal power? It
was clearly legislative. The exercise of the power requlired an

execultive act; the issuing of iLhe detention notice was clearly an

& §x§Cut?Veﬁgct}r But it was the validity of the regulation GLhatl

 %§$ “éhallenged' and 1t was this that was the subjecl of the
‘ﬁ?océédings and what the Judge decided. The actual issuing of

2tﬁéfﬁé£icelwas not the subjectl of challenge.

vThéJJnge>épparently dec¢ided that the 1990 regulalbion was

Yp;dﬁod;the basis of a denial of natural Jjustice. This is a

déﬁpepdibus“way: of describing the various heads which were
re%éf?édifo‘; Un}easonableness, legitimate expectation and so on
. they are aspects of the same principle. T1. appears Lhat he

baéed his conclusion on some very dubious findings of facl, for

which he used "judicial notice", and as, a result went on Lo
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decide that because the making of the regulation would adversely
affect "every owner in Fiji of a used vehicle" (record p.121),
and because the responsible Minister had made the regulation
"without consulting a representative of anyone of the persons
likely to be detrimentally affected by his decision" (record
p.120) - a finding which he made in the absence of evidence Lo
the contrary - it was invalid. This he based on the fact Lhat in
an elected legislature, as in England, there is "provision for a
representative of the people ... to debale the making of a law in

a forum where all representatives have a right to attend” (record

p.121). He went on (ibid):

"With the elected legislature, whelher you
have voted for him or not, there 1is a
representative of you to debate whether a
law should be passed or not. He is there to
put forward the views of those he
represents. It is often a futile exercise
because he cannot represent the views of all
whom he represents where their views diflfer
amongst themselves, but this is deemed to be
their.voice.

Mr Koya contends that the Minister does not
listen to any voice 1if he so wishes, under
the present Government, and he says Lhat in
‘"this .case this 1is against the rule of
natural justice. If there is in force a
system whereby the people’s voice Iis put Lo
the Minister, effectively or otherwise, then
the people cannot complain.

But if there is no way that the voice of the
people can be heard, unless the minister
. takes. steps to seek out and listen lo that
- 'voice, then decisions taken affecling the
. rights of the people, offend firstly, the
rules of natural Justice and secondly,
Articles 4 and 9 of the 1990 Constitution of
this country. That Jis why the elected
-system of Government has developed, so that
everyone, in theory, had his sa), and having
had his say, had to put up wilh whaf was
decided.”
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If this states some principle related to the making of laws
then we confess we have not heard of it before, nor, we confess,
have we been able to find any authority to support it. His

Lordship cites Ridge v Baldwin (1963) 1 QB 539, as one of the

cases:
"which lay down that powers of a purely
administrative character must be exercised
"fairly", meaning in accordance with natural
Justice - which after all is only fair play
in action"
(record p.122), a quotation which in Lerms refers Lo

administrative action and not legislative.

The consequences of adoption of any principle such as that
referred to above are starltling, Lo say the least. We suppose
that all legislation adversely affecls the "rights" of someone,
Qw%nfthgﬁ§ense thgf it applies where there had prgviously been
‘néﬁe}‘of aiﬁgrs'what had previously been the Situation. ITn this
 ?r a mpre iﬁmediate sense, all decrees or ordinances or rules
;?Aé éinng the period 1987 until the 1990 Constitution came into

-

force are invalid, unless, we suppose, the persons likely to be

v )

jaffgcted were consulted by someone, As far as we are aware lhe

yalidity of the Constitution of the Sovereign Democralic Republic

»ilq;f (Promgléétion) Decree 1990, which brought +the 1990
‘Cbhétifﬁtionuihtd operation, has never been challenged, and it,

by clause 8, prévided that all existing laws shall conlinue to

have effect as if they had been made under the 1990 Constitution.

This need not be pursued further.

.2;5
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In fact the decision of the Judge seems to recpgnise Lhe
validity of the Act, to recognise the power to make regulations,
but goes on to postulabte that for the reasons he expressed Lhe
exercise of the power in this case was invalid because of the

failure to consult.

In the case of +the exercise of ‘legislative power or
authority, original or deiegated, there is no duty on the body or
person exercising it to consult anyone. We cquote, and, with
respect, adopt the principles as stated by Megarry J. in Bates v

Lord Hailsham (1972) 1 WLR 1373 at p.1378. After referring Lo

the case of Reg. v Liverpool Corporation, Exparte Liverpool Taxi

Fleet Operations’® Association (1972) 2 QB 299 he went on:

"The case supports propositions relating to
the duty of a body to act fairly when
exercising administrative functions under a
statutory power: see at pp.307, 308 and 310.
ngchrdingly, in deciding the policy to .be
applied as to the number of licences to
grant, there was a duty Lo hear those who
would be likely to be affected., It is plain
that no legislation was involved: the
question was one of the policy to be adopted
in the exercise of a statutory power “to
grant licences.

In the present case, the committee in the
question has an entirely different function:
it is legislative rather than administrative
or executive. The function of the committee
is to make or refuse to make a legislative
instrument under delegated powers. The
order, when made, will lay down the
remuneration for solicitors generally; and
the terms of the order will have Lo be
considered and construed and applied 1in
numberless cases Jin the future. Lel me
accept that in the sphere of the so-called
quasi-judicial the rules of natural justice
run, and that in the administrative or
executive field there is a general duly of
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fairness. Nevertheless, these
considerations do nol seem Fo me Lo allec!
the process of legislalion, whellhor prima I
or delegalcd. Many of those alfectod g
delegated legislation and afllecled ve ry
substantially, are never consulted in Lhe
process of enacling that legislalion; and

yet Chey have no remedy. OFr course, Lhe
informal consul bal ion of represconlal fee
bodies by the legislalive aulhori v 5 &

commonplace; but although a [lew statbiules
have specifically provided Ffor a general

process ol publishing drafli delegal ed
legislation and considering objeclions (see ,
for example, Lhe Faclories Aot 19617,

Schedule 4), T do not know of any i mp 1 ied
right to be consultlted or make o Ljecltions, or
any principle upon whiclh the conrtbs may
enjoin the legislalive process al. he =uil
of those who conlend that insul ficicnl [ ime
Lor consul balion and consideral ion lins heen
given. I accepl thal the [act  thal e
order will take (he Fform of o sialual ory
inslrument does nol per se make il jmmiine
Crom altack, whellicr hy fFrjuriet fon o
otherwise; butl what is important (s nofl ils
Corm but ils nalure, wlricl rs o oplaindy
legislative. "

s

""T‘l"xéz"f[:ﬁbsJ\"l:,i._on lgmstated Lhus in Wade, Administral ive Taw, 1T0UhH
at . p.573: "... there is na right to be heard belfore Lhe maliing of
legislation whether primary or delegated unless i1 s provided by

1 . .
Statute". There was no such provision here.

The cases uporr which Lhe Judge relied in particular CCSV v

The Minister for the Civil Service (1924) 3 A1l B R 935 deall

with the taking of adwinisliralive steps pursuanl Lo original ov

',delegva;tfed legislation. Thus lhe invalidily of the aclion taken

- 12

‘by the Minisler ‘was based upon "an implierl Fimibabion on I he
) i !

Minister’s exercise of the power conlained in arlicle 1 of (e

1982 Order .... that is lo say on Lhe excrcise of fhe power

conferred on him by Lhe Order {emphasis added). TLord Roskill al

*

P.9563 says Lhis in expross words:
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"Thus far 1this evolution has establ]ished

that executive action will be the subject of
Judicial review on three separale grounds., "

No more need be said. The making of the regulation here was
clearly a legislabtlive acl. The Juadge’s reasons are olearly

referable to execulive or administralive aclions.

If the so called doclivine of "legitimale expeclalion”
applies to legislative aclbivily, ils  applicalbion i=  vory
confined, and l1s explained in the cases of Council ol GCivil

Service Unions v Minister {or Lhe Civil Service (1981) A 371 and

Re Westminister CC (1986) AC 6GR8, cages Lo which we wore pelerred

in Lhe very careful and helplil submissions supplied Lo s by

counsel for the appellanbs. Quile clearly no =ach principle Qs

applicable 1n Lhis case.
”wﬂThé‘ﬁppea]‘WiI] be upheld.

The formal orders are:

Appeal upheld. Declaration  and orders made  on L1

-

September 1991 and entered on 2700 Seplewher 1991 are

~ gquashed and Lhe applicalion dismissed.
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appeal

and 1in

is ordered

to

the High Court.
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