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The facts of this case, when c.1.naJyzed, r·eally prPsenL a 

Unfo1·tunate]y, 111 0111· 

S· 

, the learned Judge from whose dee is ion Lh is appeal lias 

ught, got the wrong answer. 

facts are as follows: 

Section 64 of the Customs Act Cap ( 1986) ( Lbe Ac L) empowers 

to 1 make regulations as foJ.Jows: 

"64-(1) The Ninister ma.v make regulaUons to 
prohibit or restrict the importcition into 
Fiji or exportation from Fiji of an,v goods 

-~·-of any description rdrntsoever. 

(2) The porver conferred b.Y subsection ( 1) 
may be exercised-
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( a) by prohibiting the importation or 
exportation absolutely; 

(b) by prohibiting the importation or 
exportation of goods from or to a 
specified place; or 

(c) by prohibiting the importation or exportation of 
goods unless specified conditions or restrictions 
are comp] ied 1-1,,j th. " 

The Minister for Finance on 30th October 1986 made 

regulations pursuant to the Act, the Customs (Prohibited Imports , 

and Exports) Regulations, 1986. Schedule 1 to those regulations 

contained a list of goods the importation of which was absolutely 

prohibited. 

In November 1990, and at least up to 10th November, Western 

Wreckers Ltd, the respondent to this appeal and the applicant in 

the original proceedings, advertised on various occasions Lhat 

"arriving shortly" from Japan were over 50 "front half cut cars" 

for mo~~ models of Japanese cars. 
/ .. ~". ~., '·:>-~ .. ~·· .. ;,'. . :- -.: 

By notice published in the 

Fij{ Repubiic Gazette on 21st November, 1990, Schedule 1 to the 

was amended by adding a new item, viz: 

"17 Used ·motor veh.ic.les and bodies thereof 
cut or di sman t~.z ed .in t,o segments. " 

p. 65). The reason for making this regulation was 

in later correspondence, but that is immaterial. 

The Gazette notification was followed by correspondence in 

which the respondent claimed, inter al ia, tha L it would, as a 

result of the addition to the list of prohibiLed imports, suffer 



3 

substantial pecuniary loss. It is not material, but it can be 

noted, that there was no suggestion by it that any of such half 

cut vehicles were en route to Fiji, or indeed that it had 

acquired any. 

However, on 24th December 1990 two half cut vehicles 

consigned to the respondent arrived at Lau loka. A person 

claiming to be the proper officer signed what is described as a 

"Detention Notice" dated the same day, and the two half vehicles 

were seized. It can be noted here that the validity of the 

detention 1notice was never put in issue in these proceedings; the 

only issue related to the validity of the regulation. 

On 22nd March 1991 an application for leave to apply for a 

. judicial review pursuant to Order 53 rule 3 ( 2) of the HJgh Court 
• ~ > ,,,_:~·. ·, • •• •• - ••• 

- . 
Rules· was filed on behalf of the respondent, and in due course 

· various · orders were made. The matter eventually came on for 

heari_ng on 21st August 1991 before Saunders J. He made a 

. decla~ation on 11th September 1991 that the 1990 amendmen l to the 

· 1986 · regulations was null and void, so that the conseq11en t 

~.detention notice was ineffectual.. He ordered Lhe return of Lhe 

seized vehicles. ·,· He also ordered the appellant to pay the 

costs. 

application of the respondent for judicial review soughL 

~~rious orders and for declarations. The first, in effecL, was 

that the 1986 regulations were null and void. The second was, in 

effect that the 1990 amendme1Yt was null and void. A thi r.d 
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declaration was sought in the alternative that, if the 1990 

amendment was valid it was not applicable to used vehicles or 

half vehicles that were the subject of a val id contract made 

before 21st November 1991 (as to which there was no evidence). 

The attack on the validity of the 1986 regulations seems to 

have been based. on a c 1 aim o f cons t i tu t i on a 1 i n val i d i Ly . The 

Judge found that they Had been validly made and there :is no 

appeal against this finding. The claim of :invalidiLy of Lhe 1990 

amendment was put on various bases, denial of rwtural jusLice, 

the so called doctrine of 1 e g i t i ma I·, e expectation, 

unreasonableness. The Judge found in favour of Lhe respond en L on 

th i s i s sue . The th :i. rd bas i s , n am e l y that th e pa r· L i. c 11 l a r· v e h i c le s 

seized were noL caugbt by Lhe amendment does noL seem Lo l1ave 

been argued. In the view that we l~ake it could 1iot possibly have 

succeeded. That will become apparent. 

As c6Unsel for the respondent stated at the hearing at firsL 

instance: "Sole real ground is that my clients should have been 

. given,· a chance to be warned of change should have been 

(record p.116). He went on to submit that there was 

no elected Minister and no Parliament. It can be seen 

the amendment was made after the Mi] i tary Government Look 

in 1987 and before the 1990 Constitution camr:, inLo 

The only legal point in 1ssue is a very s·imple one, na111ely 

whether the making of the 1990 amendment to the regulations was 
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a legislative action or an executive one. The 1986 Act was 

clearly a valid exercise of the legislative power of the 

government of Fiji. Unless it somehow ceased to be operative it 

empowered the responsible Minister to make regulations Lo give 

effect to it. That power remain0.d 1 unless somehow, as a resu]L 

of the 1987 events, the laws of Fiji ceased to have effecL. This 

Court is certainly not going to hold that all Jaws in Fiji made 

be f o re 1 9 8 7 c ea s e cl to be• ope r a L i v e a ft e r the l 9 7 0 Cons t i Lu L i o n 

was abrogated in 1987. But that is the effect of tl1e submission. 

Naturally enough this ground was not pursued. 

Unless the 1986 Act ceased Lo be operative after 1987, then 

it continued in force. If so, the power to make regulations 

still existed in 1990. What was the naLure of that power? It 

I 

was clearly legislative. The ex e r c i s e o f the po,.,, er re q u i red a ti 

executive act; the issuing of the detention notJce was cJear]y an 

,< execut·1'Ve'-act> But it was the validity of the regulation Lhat 
... -;-.-.',· •. .... ' 

was 'challenged· and it was this that was the subject of the 

cee1ings and what the Judge decided. The ac Lual issuing or 

was not the subject of challenge. 

Judge apparently de~ided that the 1990 regulation was 

the basis of a denial of natural justice. Tl1i s is rt 

ous way of describing the various heads which we l'C 

- unreasonableness I legitimate expectation and so OJI 

- they are aspects of the same principle. IL appears LhaL be 

based his conclusion on some very dubious findings of facL, for 

which he used "judicial notice", and as a resuJ t went on Lo 
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decide that because the making of the regulation would adversely 

affect II • every owner in Fiji of a used vehicle" ( record p. l 2 l) , 

and because the responsible Minister had made the regula Li on 

"without consul ting a representative of anyone of the persons 

likely to be detrimentally affecLed by his decision" ( record 

p.120) - a finding which he made in the absence of evidence to 

the contrary - it was invalid. This he based on the fact Lha t in 

an elected legislature, a.s in England, there is "provision for a 

representative of the people ... to debate the making of a law in 

a forum where all representatives have a right Lo attend" (record 

p.121). He went on (ibid}: 

"Tvith the elected legislature, ry•heU1er you 

have voted for him or not, there is a 
representative of you to debate rvhether a 
law should be passed or not. He is there to 
put forr-1ard the viervs of those he 
represents. It is often a fu ti 1 e e,Yerci se 
because he cannot represent the views of all 
whom he represents ~,,here their vi ervs di [fer 
amongst themselves, but this is deemed to be 
their voice, 

Nr Koya contends that the Ninister does not 
1 i sten to any voice if he so 1v_i shes, under 
the present Government, and he says that in 
this .case this is against the rule of 
natural justice. If there is in force a 
system wJ.i.ereby the people's voice is put to 
the Minister, effectively or otherwise, then 
the people cannot complain. 

Bu t i f there i s no 1v 11 y th a t L he v o .i c e o f the 
people can be hen rd, unless t.he minister 
takes steps to seek out and l.isten fo that 
voice, then deci si ans tahen a. f fee Ling the 
rights of the peop.le, offend firstly, the 
rules of natural justice and secondly, 
Articles 4 and .9 of the 1990 ConsLi tul.ion of 
th i s co u n try . Th a /; j s 1;1 h .Y the e .I e c t e cl 
system of Government has developed, so that 
everyone, in theor.Y, had his sny, and having 
had his say, had t.o put up 1d th 1vhal: 111as 
decided. " 
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If this states some principle related to the making of laws 

then we confess we have not heard of it before, nor, we confess, 

have we been able to find any authority to support it. His 

Lordship cites Ridge v Baldwin (1963) 1 QB 539, as one of the 

cases: 

(record 

"r-1hich lay down that powers 
administrative character must 

of a purely 
be exercised 

"fairly", mean'ing in accordance 1vi th rw t ural 
justice - r,rhich after all is only f<1ir play 
in action" 

p.122), a quotation which ll1 terms refers 

administrative action and not legislative. 

Lo 

The consequences of adoption of any principle such as that 

referred to above are startling, to say the least. We suppose 

that all legislation adversely affects the "rights" of someone, 

.in the:,-. sense that it applies where there had previously been 

n6ne, or alters what had previously been the situation. 

or a more immediate sense, all decrees or ordinances or rules 

m~de during the period 1987 until. the 1990 Conslitutlon came into 

rce are invalid, unless, we suppose, the persons likely to be 

were consulted by someone, As far as we ace aware the 

of the Constitution of the Sovereign Democratic R.ept1blic 

(Promulgation) Decree 1990, which brought the 1990 
',,, . 

Constitution intci operation, has never been challenged, and it,, 

by clause 8, provided that aJJ exis Ling laws shall continue Lo 

have effect as if they had been made under the 1990 Constitution. 

This need not be pursued further. 
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In fact the decision of the Judge seems to recognise the 

validity of the Act, to recognise the power to make regulations, 

but goes on to postulate that for the reasons he expressed Lhe 

ex er c i s e o f the pow e r i n th i s case was i n v a 1 .i d be ca u s e o f UH:~ 

failure to consult. 

In the case of the exercise of legislative power or 

' authority, original or delegated, there 1s no duty on the body or 

person exercising it to consuJ. t anyone, We quote, and, with 

respect, adopt the principles as stated by Megarry J. in Bales v 

Lord Hailsharn (1972) J. WLR 1373 at p.1378. After referrLng Lo 

the case of Reg. v Liverpool Corporation, ExparLe Liverpool Taxi 

Fleet Operations' Association (1972) 2 QB 299 he went on: 

11 The case supports propositions re.lflf;ing to 
the duty of a bodJ" to act fair Z y rd1en 
exercising administrative functions under a 
statut9ry power: see at pp.307, 308 and 310 . 

. Acc;6rdingly, in deciding the polic,v to .be 
applied as to the number of 1 i cences to 
grant, there r.'as a du l,Y to hear those h 1ho 
rvould be likely to be affected. It is plain 
that no legislation was invo.lved: the 
question was one of the policy to be ndopted 
in the exercise of a s ta tu Lory poh1er to 
gran·t licences. 

In the present case, the commit tee .1 n the 
question has an entirely different function: 
it is legislative rather than administrative 
or executive. The function of the committee 
is to make or refuse to make .a legislative 
instrument under delegated porvers. The 
order, ,vhen made, ,.-.,ill lay dcn,;n the 
remuneration for solicitors generally; and 
the terms of the order rvill have Lo be 
considered and cons trued and applied 1.n 
numberless cases 1.n tile future. ],el me 
accept that in the sphere of the so-cal 1 ed 
q u as .i - ju di c i a 1 the r r.d es o f n a t u r a 1 ju s L i c e 
run, and that in the administrative or 
executive fie.Id Lhere is a genernl cluf.J- of 
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fa.irness. Ne1·erthele.•:,·s, 

cons id er a L .i on s do no L seem I: o me t. o 
ihese 

,'/ { (e1· { 

{he uroc:c,,s or le.,:;·i.·..;J:il,ir,11 1 1,hc·l/11•1· 1,ri11u1r-,: 
or dele_g,:1./.ocl. N:i11_\· of' 11,os<· nf'f'e,·l,·,1 /.,.i 
de 1 e g ti t; e d .l e g· .i s 1 a /: . .i o 11 ;, n d n f re c l ( · d v c r .Y 
subs /;an ti a 1 ] .r , a.re n e 1 · e 1· con .c,· 11 7 t c•, J 1. n t. he 
process of E.•nac:l:ing t./1:l/; Jegisl:1{ion; ,11ul 
_yet /;hey ha1·c no remedy. ()( ,ours,", I.lie 
in {orm1:11 cons11 7 tn I .i 011 1.1 r ,.,..,, 1·, •:--:(•1, In I i, r.· 
bodies b.)· Lhe lr·.gisl;1/.i,·e nuflwrir.,· 1:-; "' 

commonplace; b11L alLhoutfl, n f'e1v· :--:lnf:ul.es 
haYe specificall., pro,·.ided for.,, .1;e/Jf''n-,J 
process of p11 b.l j sh i n_1:;- rl r-;, rt de 1 c'.~·:1 I. erl 
.leg-is.la.Lion an1:,i cons.ide1·ing olJJcc·l.ior,.s· (.'.,ee, 
for esamp]e, Lhe Fac/or.iPs ,\cl l.9fi7, 
Schedu.le 4), I do 110/, knor,1 of an.,· i111pl ;,-,(/ 
r .i 8' h t L o be c o n s II l /: e , 1 o c 111,'1. /;; e o l.1 j e (." I i n , 1 ·" , (, , · 
any principle uuo:1 ,,,J1ic:/1 the cc,,11·1'..c: m:1,1· 

enjoin the legis.lali1·e proces.<-; 11/. /J,e :c;11il. 

,of Chose rl'/10 conl,·n,J l:l1;1t i11s11/'(ici<·11f l.i111"·, 
f'or c:011.su]/:.al.ion nnr! c-011.si,Jr,r-:-1/.io,1 l1:1s l1c-·r•11 
gi,·en. T acrepl, tf,.,1/. tl,e f:-11·/ //,:if. the 
order 1-1i.ll fnf.:c t/1<' {u,.-m of'.,, s/nfufor,, 

insl,rumPnl: does not 11er se J1Ji1h,, ii i1llmlin(' 

from al f:acl..:, i.:1,,-,f /,,.,,. /,_i i11J11r,,-·f 1"11 nr 

ot-her111 ise; Ll/1/ 1,·hal is i111por·lnnf 1:~· 110/ ifs 

[or-111 bu{ ils 11nfure, 1vl1ir:!1 1.c; 1'7ni11ly 
.l e g i s .l a /; j v e . " 

1~~j(,:_:(iiJSj:t ion .L 
!,., 

at :p. 5 7 J: " 

legislation ;,hether primar·y u1· ,!r·IE-'):';,1i('d 11111(':-;•..; 

Statute". Ther-e 1,as no such 1.110\·u,~1011 her-e. 

with the ta.king of 1.-u.lrnin.i.sl1·nl.i\·c-' ~;h:p:--; I,111·s1uu1I Lo origi11;1] 01· 

deleg~ted legislation. Thus l he-• i n,·rili cl i I y or t.!11'• ;1c l. i n11 I :i k,·11 

by the Minister was lia~;ed upu11 clll i Ill[' l i f•(l i 111 i l.aL i u11 r,11 I IH· 

Min:ister's exercise of ll1e_J)'Jh_., ... ,. r·,)nl;1i11<:·<I 111 :11·l ir·lc· .) ,_,r· 111,· 

1982 Order 

conferred on him by Lhc-,, Orde1· ( empli!i,5j, .. ; ,1dd<·d) r,,, r·d Rosi, i 11 :1 l 
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"Thus far L h .i :,..- e v o 1 u t: i o 11 has es I rd) J i s J, e d 
f: h fJ. t e Xe CU t i Ve 8 C /; L O 11 II' j .l .l f 1 (' t he SU ! , j e C / 0 ( 

judicia.l revJeJv on /:./1ree sepa.ca/.e ,g'rn11nr!s. '' 

No more need be said. 

c; J c rt r 1 y a l e g i s 1 a I· . .i. v c~ : tr: I .. 

referabJe t.o execuLive or admir1.i.•:;Lral . .ive acl.io11:0
:, 

If t.he so called \loc!1·111e or "Je,gi.lj111:1.l.c• 

applies to l e g i s J 2-1. l: i v e :,1c ! . .i \. ,-.. ' .i Ls fl j> pl j C' :-, I, i O l I 

confilled, and 1.s explnincd i11 !.l1c: c:1:..;e~,. <"1r Cou_ncil __ r::1.FJ~jy__i_J 

Service Unions v M.inisLcr . .I.2.r:·Llte_Civil_Se_r·vicr, (1981) 1\(' 171 :1111! 

in L11e vecy careful a11i.l hel1.>f11l s11l1m·i ssi <111.'-· .. L:11p1,l i Pel I,, 11.'-: 1,:, 

coun.se.l for I he 8ppe l I :1.11 l,s. 

appljcable in Lhis case. 

Q11il0 ,·lc:11·1 

· 'R,he ·appea] ·wil1 be 11pl1e I rl. 

The formal ordees ;.ice: 

Appea.l 11 r> he l cJ • llel.· J n r·:1 l 1 1)11 ii l I ( I c, r·, I c · 1 · :.; 111:1de r,11 

Sept em be 1 · 1 9 9 1 HI Id C' /J l (' I.(·' d O II 2 7 I I I s (',,I,, Ill I)(-' I' J 9 q I 

quashed a11d l.he :-ir•pl ic:ll i n11 di s111 i !';~;,,,!. 

I 1 I 11 

bE 
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Respondent: is ordered to pa:y l~l1e nppell;.1nl: .. 's cosl.s or !he 

appeal A.nd in the Hjgh Court. 

r' 

.... .-· .... 
H1' ,Just.ic0 Hi,·]1;c1,•l ~I He1sham 
P n:s i den I. _F ij) __ Co111· L __ or _J\ ppc,t l 

Sir Ed1,;;n·d lvi 11 i:rn1::; 

Ju s Li cc~ ___ o _r l\PP~?J_t I_ 


