
IN THE FIJI COURT OF APPEAL 

CIVIL JURISDICTION 

CIVIL APPEAL NO. 12 OF 1992 
(High Court Civil Action No, 296 of 1991) 

BETWEEN: 

FAROOK AKDAR 
MIRDULA DEVI 

-and-

WESTERN LAND ,DEVF.LOPMENT AND 
INVESTMENT COMPANY LIMITED 
THE ATTORNEY GENERAL OF FIJI 

Dr. Sahu Khan for the AppellanLs 
Hr. Mose 91 Gago for Lhe 2nd Responden L 

APPELLANTS 

RESPONDENTS 

Date of Jtearing 1 0 Ll1 H il y ) 1 9 9 3 
Date of DelJvery of Judgment 25Lh Nu·,e111lJnr, 1993 

,JUDGMENT OF THE COURT 

We suppose that Courts ofl~en 1,onder how i I comes abc;11 I, LllaL 

. Hl<J.tt~:rs. are . l;iroi.tght to CourL or tha L appeal,-:; Lake1t from 

On l G th Nove111lJer l 9.7 3 it con L r·ac ted Lo sc.l] 

Whether iL ,vas then or ever J n a 

· known;· Certainly no separa Lt) LiL1c did ever exist, so far as 

this case is concerned. 
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By November 1981 the first appellant liaJ paid to the 

developer the full purchase price. On 30th November 1981 the 

developer gave him what is called a transfer, clearly on a form 

suitable for registration under the provisions of the Land 

Transfer Act Cap 131. Whether it could have been registered Lhen 

or later seems to have been regarded as immaterial. Perhaps iL 

was. There was no separate title ever in exisLence for this lot 

\ ' 
as far as we are aware, certainly not at any Lime material Lo 

these proceedirigs. The transfer that the first appellant 

received referred Lo the land in question as Lbe 1d10le of Lhe 

subdi vis i)on and proceeded l,o transfer Lo the nppe 11 an L "al 1 the 

transferor's estate and interesL in the s:::1-id ]:,nd" (record 1,,9). 

The description given of tlH' land h·as Lol. ,19 011 Ll1c de1,os.i led 

pl,:tr1. I-f O Ive Ve I' 1 a S Ive Sa i. d , it JJ y d C f j C jell C j (' ::; I. tl LJ l C SO Ca] ] Cd 

transfer turn out to be irrelevant. 

No cav1c~aL was 

by or on be li a l f o f L he f i rs t a 1' p e J l an L . 

2nd May .1983 the Commi.s:~.i_oner of Inland R,evenue caused Lo 

title l,o Lhe land a charge Lo secure a debL 

him by the developer. S e e i.. n g L h a l L h (' r e g i. s t c r c d o 1v n e r 

of .the land, including Lot 019 1 was tlie developer, it~ 
. :·· _·;,' 

'1w.rge effective over this Lot. 

might be called a peculiur Lrc1nsactiur1 Look p]nc:e. On 

25th October 1991 an agree111c'nL 1,ns e11Ler-ed inLo by which Lhe 

first appellant is said Lo liavc agreed ·Lo sell LoL 49 l.o hi.s 
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wife, the second appellant. Clause I provided that the purchase 

price was to be paid by the purchaser and possession was La be 

given "upon acceptance of a registrable transfer of the said land 

for reg i s tr a t i on by the Reg .i s L r a r o f T l L 1 es b ~' the 3 l s t. d a y o f 

October 1991" (record p.10). T:bat gave six d,tjc:;, Clause 6 was: 

"6. PROVTDED J\LrvJ\YS tha.t .if the 
Commissioner of Tnland Revenue l1as not 
r,·ithdrah'n h.is charge by the 31st cla,y of 
October, 1991 the Purchaser slu!.ll be 
en titled to resc.i 11d the ag· z·eernen {; i.·.i t:ho11 t 
any liabilities." 

It was ,unnecessary for tbe Jt1clge Lo say anyLhing abou L Lite 

genuineness of this agreement, so h'e do likewise. He d.id noLe 

Lhat Lhe agreement had no I:. been s Lamped, buL accepted an 

undertaking from counsel . 

... . ·-... ,~On-7th November 1991, that 1.s after the lapse of a flirt.her 

were commenced by the f j_ r·s L and :-:;econd 

TlI~·y· sought nn orde1· LhaL Lhe RegisLcac of Ti.LlE!S be 

r.i1,\~\,:er the l CaJJS re r Or Lo l ,1 9 to lhe "plaln L1 ff s" 

· e:j;;··,ts .. no,:t.r:,uch· transfer) upon Lhe basjs Llud, Lhc developer-

. ~i;f;i} ':1,,{iL':::~,1.tdt\; 
i/ ·.o :I; cl q_'.ri g · U1 E;if)L o L as l, r u s Lee f o r the " p 1 a i n L i (' f s " , w I 1.i. c h i L was 
'::;~~f •i;~}~\::'t:/:t? .. · : i if 1}//i,i '.(' 
'{/~,arJq/:that:;:tHe cha.rge jn fa,·our of U1ci Co1J1missi.oner of T11ln11d 
'.fltG}J~:::::nr·:-; · •.. :;,:';t~Iir· 

e::,J,•'"•··uii\'[idj;d fi\)'t£;:have prioriLy ovc:r the .rigld,s uf U1e plaintiffs 
i~ittf PJrJ\f .:, -)r}( )~\ · ; 
$J?fc·t:'.:,of/the LoL, so LhaL Lhe charge shoulcl be removed sons 

,,. ,. , r . 
'r•J_:;, 

.:regi1:;tration of l,r::insfers from Lhe develope1· Lo Llie 

'-~:~\":::!~::,:':'::;·7 TTrsE-::::appellant ·and from him Lo his ,,j fe. 
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The trial Judge virtually dismissed the originating summons 

out of hand, and rightly so. 

The Income Tax Act Cap 201 creates an automatic ~harge over 

all realty of a person liable to pay monies in respect of certain 

mat t er s ( s . 7 6 ( 3 ) ) . There is no challenge to the existence of 

such a charge over the realty of the developer here. The Land 

Transfer Act provides that no estate in a transferee of land 

arises until registration of the necessary document. N6t only 

was the necessary document not lodged for registration here, but 

so far as we can tell there wasn't one. As the Judge pointed out 

there are procedures provided under the AcL for protection of the 
~ 

interest of purchasers such as U1e one ll1a L was ere a led here, and 
' 

which, if followed I allow a purclu1ser Lo Lake such steps as may 

be nece ss.ary to ensure that any j nte rest which is ent i tlecl to 

priority over a later one can be given effecL Lo. Whether such 

prbcedures could be used to obtain priority here over a charge 

created ,by statute can await another day. The first appellant 

himself of those procedures. 

will be dismissed with cosLs of the ;;econd 

by the appellants. It does not suprise us 

did not appear at the hearlng of the appeal. 

Hr. Justice Michael M, Helsham 
President Fj j i Court of Appeal 

Appeal 


