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JUDGMENT

This . is an appeal against the decision and the declarations
and orders given and made by Byrne J on 12th August 1991, The
appellants are the Native Land Trust Board, a body corporate
constituted under the provisionz of the Native Land Trust Act
1940 Cap 134, and Ratu Meli Nasvo who is the Tui Nawaka. The

position of each will be explained Tater.

The respondent to the appeal is a person who hbrought the
proceedings as plaintiff in a represéentative capacity. His

position will also be explained later.

The dispute which resulted in the proceedings was one over

the ownership of land. The land comprised some 2487 acres in the




Province of Ba (the land). The land is what is known as Native
Lands. It is conveniently known as the Namulomulo Town Land,
occupied by persons Kknown as the Namulomulo villagers. It
appears that the respondent (plaintiff) brought the proceedings

as a representative of some of the villagers, but no question has

been raised as to his authority to represent them all. The

determination of ownhership became desirable because the villagers
had authohised the extraction of gravel from thé land, and had
received royalties as a resull . They did so on the basis that
they were the owners of the land. However, when this came to the
notice of the second appelliant, he claimed that the villagers

were not the ownérs, and had ne¢ right to the rovalties.

The Native Land Commigssinn, consisting of one or more
commissionars appointed by the Minister under the provisions of

the Native Lands Act 1905 Capy 133, attempted to resolve the

problem and held an inguiry f:or fthis purpose on 16th October
1389. It reached a conclusion that the villagers Were not. the
owners of the land. That ingitiry, on the material available to
this Court, was clearly not an inquiry held pursuant to s.6 of

the Native Lands Act. We say at once that it is doubtful whether
the Commission had ény power to hold the inquiry that it
purported to hold. Perhaps that is why ne objection was raised
to Byrne J proceeding to determine the matter of cwnership, and
no objection to the jurisdicticn »f the High Court fto do so, or
éf this Court to determine ‘!hie appeal. The Native Lands

Commission was named as a defendant to the proceedings. It s
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doubtful whether any proceedings against the Commission as such
are competent. Perhaps that 1s why there are only .two
appellants. In any event Lhere was no submission that the
decision of the Commission in 1989 had any legal force, and we
are satisfied that it did not. No suggesticon was made at any
stage of the proceedingshin the High Court or bhefore this Court
that s.100(4) of the Constitution applied, and for reasons just

given we are satisfied that it did not.

Mr Justice Byrne directed that subject to qualifications
which shall be mentioned later, the villagers were the owners of

the Tand. It is from that decizion that the appeal is brought:
For those unfamiliar with the arrangement of districts, the
arrangement of the peoples who 1ive there and their hierarchical

structure, the following summary may be useful.

At all material times the Province was divﬁded'{nto a number

of districts known as Vanua (or Tikina). The relevant Vanua in
this case is the Vanua Nawaka. There may be a number of sub-
divisions of each Vanua, ecach Lnown as a Yavusa; in thes case of

Vanua Nawaka there were 12 Yavusas; a Yavusa is a tribe, but each
Yavusa appears to occupy a defined area of land. Yavusa Saumata
is one of the Yavusas of Vanua MNawaka; two others are Yavusa

Leweinagali and Yavusa Moi Vunatoto, which latter iz the

“chiefly" Yavusa of Vanua Nawal a.
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Each Yavusa, or at any rate, the relevant ones here, have
"components”. They consist of Matagali, or other divisions or
sub~divisions of the Yavusa. As stated in 18820 (QOrd. No. XXI,
1880) "...... lands 1in each province of the colony are the
rightful and hereditary property of native owners whether of
Matagalis or in whatever manner of.way and by whatever divisions
or sub-divisions of the people the same may be held” (Cl1. V).

Native Lands are described 1in 2 basically similar way in the

Native lLands Act and in the Native Land Trust Act.

The Yavusa Saumata consists of two Matagali - the Matagali
Ketenatukani and the Matagali tetenaticini. They occupy and
cjaim to own the tand, viz the HNamulomulo Town Land. That ltand

was and perhaps still is, also occupied by two Matagali of Yavusa

Leweinagali, but nothing turns =n this. The Yavusa Noi Vunatoto
is comprised. of one Matagali, the Matagali Nalagi. Ratu Mel]
Naevo, the second appellant (3 d defendant) is thg Turaga ni
Matagali Nalagi, or head ma» ~f the Matagali coﬁprisiﬁg the
Yavusa Noi Vunatoto, which iz the "chiefly” Yavusa of the Vanua
Nawaka, of which the Yavusas S=iumata and Leweinaqali also form
part. As such He 1is the Turaga-i-Taukei of the vanua Nawaka,
holding the title of Tui Nawalia. For reasons that will appear
through this chain he represents the Matagali Nalagi who claim

to be the owners of the Tland ~omprising the Namulomuloe Town
Lands, also referred to as the [lanmulomulo village. No objection

to his status or right to do @ has been raised.




There is as a further ”Sub~d1918ion” of each Matagali, the
members of which comprise & Tokatoka, at least so far as concerns
the two Matagali who Comprfse the Yavusa Saumata. OFf those ftwo
there were five of these Tolatoka; the plaintiff sues as

e

representative of three or faour of them.

A diagram of the various relationships is Appendix 1 to

these reasons for Jjudgment.

The argument presented on hehalf of the appellants makes it
necessary to look at the histnry of the occupation of the land

and how the competing claims ol nwnership arise.

The history is recounted in the so called ruling of ©hthe
Commissioner given on 16th Cotoker 1389, mentioned earlier. If
is not in dispute. 1t seems that what occurred did so before
1874 . The people or tribe, ravusa 3aumata, came to the Vanua

Nawaka from another Vanua in 1he highlands.

“Upon their arrival in ihis Vanua, your ancestors
brought with them their custom of chiefly respect of
the highest standard. Although they were of an alien
vanua, having left iahind the Chief they owed
allegiance to and the vinua they served, upon their
arrival in this vanua thsy at once acknowledged the
Tui Nawaka as their Chief. In doing so, they began
to undertake service and other responsibilities to
their new vanua and cihniar, knowing fully well of
their position as aliens, and regarded as strangers
in the Vanua of Nawaka.

When we Jook to the othe: side, the Matagali Nalagi,
they were probably overwiielmed by the manner in which
the Saumata people dispizvaed chiefly respect and
service. This was reciprocated by the Nalagi
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Matagali, again in the chiefly manner known to us
Fijians, acknowledged the service provided by the
Saumata people. This resulted in the grant of this
large area of land, 2447 acres of 1t, for the
occupation and use of the Saumata until their return
to their place of arigin.” irecord p. 101-2)

It is said by the Commissioner that bow the Yavusa Saumata

came to be on the land 18 ~ontained in its records as the

official account. That account was apparently given to an
inquiry 1in 1896. That waz w0 inquiry by the tative Lands

Commission set up under Ordinance XXI, 1280 or 1its successor

Ordinance XXI, 18932, What appears ©o be the relevant records of

that Commission are of vital importance in this case, and need

to be referred to in some debtail,

There is a report of the M=l ive Lands Commission, described

~

as a final report by the Chairiman on the Provinces of Ba and

others, dated 10th July 1958, Tt describes the "history of the
Native Lands Commission and it - =iubseguent investigations into
the ownership of Native Land: - Fiji...... " after describing

the work of the first <ommic: i mer appointed *to investigate

b

Native Land Tenure in Fiji, 1t proceeds (record p.26):-

"4, Mr. David Wilkincon wag than appointed Mative
Lands Commissioner. He eos an old resident of Fi1J7
and had been the chie? Interpreter of the Desd of
Cession in 1874. He commonced invastigations in the
Province of Ba and Yasaws 1n 1892. His work 1n that
locality was confined 1t~ the recording of largs

tribal boundaries. n many cases the tribal
boundaries were recorded 25 heing ownad in common by
two or more trihes. 111 these large tribal

boundaries were surveyed bv M, T. Keaney, Government
Surveyor, and the land tit]es were prepared and bound
in two volumes which s+ [apt hy the Registrar of
Titles as the Registers -1 Mative Lands of the



Province of Ba and Yasawi. He did not compile an
official Register of Matijve Landowners.

5.

T
o

did the same worl in the Province of Serua
in 1898, His Registe: of Native Lands fTor this
Province is also kept hy 1lie Registrar of Titles. He
also visited the Pravinces of Naijtasiri and Bua. His
findings in those Frovinces were hound into volumes
which were sent to the Provincial Councils for
confirmation and. they are now called the Resolutions
of the Provincial Councils of Naijtasiri and Bua
respectively. All his decisions have carefully been
incorporated in the wori af the present Commission.

6. I would point oul that ownerships-in-comnon
created by Mr. Wilkinscn 1n the Province of Ba and
Yasawa were of a complizaled nature and the Maxwell
Commission was unabls to sub-divide then into
matagali holdings. consequently  ths  KWilkinson
decisions in such cases =F11] stand.  Although the
blocks were surveyved by the present Commicsion’'s
surveyors, the latter Jid not rewrite the boundaries
for re-registration

Ordinance XXI or its surcecasor, under which Commicsioner

Wilkinson

conducted his inguiry, had the following

provisions:

"WHEREAS 1t has beecn a «iviained by careful enquiry
that the Jands of tha Nali1ve Fijians are for the most
part held by Matagalis ~o iamily communities as the
proprietary unit acco:r-Ting to o ancient customs  and
that it is expedient and desirable wuntil the native
race be ripe for a divicion of such community rights
among individuals Lo g ide for the sanction of such
rights and the mods 7 their use and enjovment in
conformity with the pioesant institutions of  the
colony.

Be 1t therefore enacisi by the Governar with the
advice and consent of the legislative Council as
follaws: -

I. The tenure of the Tivis belonging to the native
Fijians as derived from the=ir ancestors and evidenced
by tradition and usage =hall be the legal tenure
thereof.

reltevant
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II. In all questions of ownership trespass or other
matters arising cut of ot connected with the land all
Courts of justice shall give effect to natijve rights
in as full and ample a manner as if the lands were
held by such native owners in fee simple upon Grant
from the Crown.

V. The Governar shail nominate one .or more
Commissioners who ,shall e charged with the duty of
ascertaining what - land~ in each province - of the
colony are the rightful and hereditary property of
native owners whether 1 Matagalis or in whatever
manner of way and by whatever divisions or sub-
divisions of the people ihe same may have heen held.

7

VIII. The Commissioners =hall cause the lands so
undisputed or settled in tha manner ahove mentjoned
to be set forth according to the ascertained
“boundaries in a3 Regizter to be denominated the
‘Register of Native Landa",, . . "

This Ordinance was repealed =and replaced by Ordinance XXI nof

1892, but 1t made no material 4!*~rati

on to the above provisions.

The Register of Native Lands containa the following entry

as folio 133 (record p.22):

PO

"Description of the (.is given by the NALAGT
Mataqali to ths severs! patagalis resident in the

town of NAMULOMIILO. ™

Then follows the descrintinn by metes and hounds. Thye

entry concludes:

"The above land has bean vrven by the NALAGT Matagali
of the Town of Nawalk. te the saveral Matagalis
resident in the Town OF MAMULONMULR, Fou thedr use and
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occupation and are to be recorded as Owners-in-Common
whilst they continue to reside thereon, but the land
1s subject to reversion to the NALAGI Matagali should
such occupation at any time cease.

Confirmed by the Special Provincial Council
convened by the Governor to be held at NAVOCI Town,
Buliship of NADI, on tlie 24th September 1896, and
following days.

Resolution NO 190, Fvidence Book Volume No 2,
page 243.

Registered 14th October 1896.
MELT NAUREU is Turaga 1 Taukel of the NALAGI Mataqali
and their lands, and AVIMELEKT VIKILA is Turaga ni
Mataqali.

Confirmed by the above named Special Provincial

Council Resolution No 143, Evidence Book Volume No 2
page 240. "

The document 1is signed by D. Willkinson and witnessed by the

Registrar of the Suprems Court.

So far as concerns the Province of Ba, the 1958 report

continues:

“17. After survey, the plans were drawn and the
boundary descriptions in &tnglish for each Lot were
written. The books were later returned to the
Commission for the preparation of thea Register of
Native Lands and the Register of Native Landowners,
which were finally registered with the Registrar of
Titles in 1941."

record p.38). The report contains a series of tables and has

the following referenceito the Frovince of Ba:

"Table 1 - Index to the Registers of Native Lands in
respect of the Provinces nf Ra, Colo West, Colo



(record p

(record p.

_10_.

North, Serua and Namosi, showing (1) areas, (ii1)
reference to plans, (117) folios of the Registers of
Native Lands, (iv) designation of owners, (v)
distinguishing numbers of the proprietary units in
the Register of Native Landowners and (vi) Native
Lands Commission record numbers (Fijian boundary
description book).

Table 4 - Statement showing tribal boundaries
determined by Mr. D. Wilkinson in the Province of Ba
which were not subdivigsd by the Maxwell Commission
and were not included in the Registers of Native
lands compiled by the present Commission, showing (7)
reference to Mr. Wilkinson’'s Register of Native
Lands, (717) name of bhlock, (177) areas given in the
Wilkinson Register of Native Lands, (iv) reference to
the present plans, (v) areas as given in the plans
and (vi) designation of ownhers.”

42, It continues: -

"50. This table deals with the tribal boundaries
determined by Mr. 0. Wilkinson to be owned-in-common
by two or more yavusa and are contained in his
Register of Native Lands now in the custody of Lhe
Registrar of Titles. These tribal blocks were not
dealt with by any of the later Commissions, so that
no particulars are to he found in any table of this
or earlier reports. The particulars contained 71n
this table were taken from the Wilkinson Register of
Native Lands and the present Native Lands
Commissicn’s plans.”

43). Table No. 1 is hoaded:

"INDEX TO THE REGISTERS OF NATIVE LANDS OF THE
PROVINCES OF (A) BA; (8) COLQ WEST; (C) COLC NORTH;
(D) SERUA AND (E) NAMDSI, SHOWING (I) AREA, (II)
REFERENCE TO PLANS, (III}) FOLIOS OF THE REGISTERS OF
NATIVE LANDS, (IV) DESIGNATION OF OWNERS, (V)
DISTINGUISHING NUMBERS 0F THE PROPRIETARY UNITS ON
THE REGISTERS OF NATIVE LANDOWNERS AND (VI) NATIVE
LANDS COMMISSION RECORD NIMRERS. "




Under the group shown as "Tilina of Nawaka (Nawaka)", and in a

segment set out as hereunder, there appears:

Owned by
Tokatoka ‘ Matagali
Nalosi \Ketenatukani
Nakes1 Ketenatukani
Nailesu Ketenatacini
Naciévo?i]i Ketenatacini

The unit number in the Register of Native Landowners is recorded

alongside each (record pp 44-45). Table No. 4 is headed

"STATEMENT SHOWING TRIBAL BOUNDARIES DETERMINED BY
MR. D. WILKINSON AND NQOT SUBDIVIDED BY THE MAXWELL
COMMISSION, SHOWING (I) REFERENCE TO MR. WILKINSON’S
REGISTER OF NATIVE LANDS, (II) NAME OF THE BLOCK,
(III) AREA GIVEN IN THE WILKINSON'S REGISTER OF
NATIVE LANDS, (IV) REFFRENCE TO THE PLANS, (V) AREA
SHOWN IN THE PLANS AND (VI) DESIGNATION OF OWNERS."

The table has a number of columns, the first being headed

"Reference to Mr Wilkinson’s Register of Native Lands”, and the Tlast

being headed "Designation of Ownors”, The lands are grouped by

Tikinas, and there are 5 blocis under the heading "Tikina of

Nawaka (Nawaka). The Jlast under the heading "Name of Block” has

"Namulomulo Town Land”, the acreage is shown as 2487 and on the

column "Designation of OQwnera” there appears "The Namulomulo

villagers. Subject to reversion to the Matagali Nalagi of the

Yavusa Noi Vunatoto when occupation and use ceased.”
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It is interesting to note that the four other blocks have
the owner designated in the same way, namely by a named Yavusa,
followed by the additive. "Subject to reversion etc” to another
Yavusa "when occupation and use ceased”. 1In the same table there
are 8 other instances, 1in other Tikinas, where the same or
similar wording occursi In one other 1instance, in the column

"Designation of owners" appears:

"Toge villagers. It was given by the Yavusa Taubere
as theirs truly and for ever.” (record pp 46-7)

The only other material to which it is desirable to make
reference are the copies of the actual entries in the Register
of Native Landowners kept by the Registrar of Titles folios
161-9 1inclusive (record pp 24-22), Each page 1is devoted to
recording the actual names and some other particﬁ]ars of each
Tokatoka of each Matagali of each Yavusa of the Vanua Nawaka who
make up the village Namulomulo. Fach page records/the Province
(Ba), the District (Nawaka), the Vanua (Nawaka), the Yavusa
(Saumata, Naciovolili and Leweinagali), the Matagali
(Ketenatukani, Ketenatacini, PMagara and Emalu) members of
Tokatoka (Na]bsi, Nakese, Nailesu, Labasa, Naciovolili, Nagara
Nakula, Emailu and Tore). A11 of the Yavusa, Matagali and
Tokatoka are shown as being of the village MNamulomulo. The
dates of both {approximate) are listed as occurring on or after
1841 up to 1914, so one assumas that the register was compiled

about 1914.
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It is quite clear what Commissioner Wilkinson set out and
was commissioned to do. It was to ascertain what lands in each
Province were the rightful and hereditary property of what
native owners and to cause those lands to be registered in a
Register of Native Lands; According to the, 1889 Ruling he heard
the history of how the land came into the possession of the
several Matagali resident in the area; it seems as though
districtsior areas were described as towns (see extract from
folio 133 supra). His conclusion was that the lands were "given

by the Nalagi Matagali to the several Matagalis resident in the

Town of Namulomulo".

The resolution of the Special Provisional Council and the
] confirmation by the Tgraga—i—Taukei of the Nagali Matagali Tleave
no doubt that the Tands were "given”. That seems ‘nhconsistant:
with the notion that they had no more than a right to reside
there. One 1is further prompted to wonder why the Namulomulo
villagers and the two of the Matagali of the Yavuéé Saumata are
designated and recorded as owners in the Register of HNative
Lands, and why the actual names of al] the Tokatoka of the
various Matagali of the two Yaviisa that'comprise the Namulomulo
village, described as "village Hamulomulo", are listed 1in the
Register of Native Landowners. According to the 1958 final
report of the then Chairman of the Native Lands and Fisheries
Commission (record pp 26-47) the Register of Native Lands and
the Register of Native Landowners were finally registered with

the Register of Titles in 1941; according to him the diligent
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work of his predecessors "gave birth to a principle which now
determines the ownership of native lands namely, the compilation
of the Registers of Native Lands and Registers of Native
Landowners”. It is a somewhat daunting challenge for this Court
to hold, as it is asked to do, that those appearing as owners in

those Registers are not the owners at all.

The argument that the Court should do just this is based on
a premise %hat the several HMatagali resident in the town
Namulomulo are not the owners ol the land, but have only a right
to occupy and use it. No one has attempted ot explain what
"use” means in this contexl. bhut apparently all parties
considered that whatever it means, it would not permit the
villagers to authorise the extraction of gravel and the receipt

of the proceeds of its sale. S the matter has been-argued on

the basis of title - who "owna" the land?

Without more, on the mater ial to which we hayévreferred,
particularly what might be called the document of title which
records that the land "has bheen given by the NALAGI Matagali....
to the several Matagalis resident in the Town of NAMULOMULO for
their-use and occupation and Aare Lo be Fecorded as Owners—-in-
Common... subject to reversion Lo the NALAGI Matagali (Folio 132
~ see earlier herein), no Cowrt could be expected to reach a
decision different to the one thal was reached here. After aWT,
there is nothing strange in Enaglish law about the motion of an

owner having a limited interest in land - a 1ife estate iz such




an interest. The notion of a "reversion” in such a case is not
usually appropriate, because the title 1s not expected to
"revert” to an existing owner, as it was intended to do here.
But to express it in that manner here 1is a very simple and
sensible way of achieviqg what was apparently intended, namely
a gift to in effect for iife but not then a gift over, instead
a reverter - "the returning of an estate to the grantor or his
heirs aftgr the 1interest granted expires” (Law in Macquarie
Dictionary). There is ho magi:: in the use of the expression
"owners—in—common"; it was simply Lo ensure that the ownership

passed down through members of the relevant Matagali.

The problem that has been raised fis: Are tThe apparent
findings, recordings and effect of Mr Wilkinson and the Native
Lands Commission and the records subject to some dqualification

by reason of what is now put forward about the native custom of

land holding?

It s easijest to Tlook alk this 1in the light of the

submissions that have been put to us.

Firstly there is the 19283 ruling of the Commission. In 3

e

this was said (record p 103)

“The record of ownership as recorded by David
Wilkinson is as nearest as possible to recording this
custom of giving land to strangers and landless in
return for allegiance and service.

il
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In the description of this land, it is recorded that
this land was given to the Yavusa Saumata or the
Mataqgalis residing at Namulomulo for vour occupation
and use until such time as you no longer reside at
Namulomulo. In Fijian custom, this means that so
Tong as you continue to recognise and serve the Tui
Nawaka and carry out vour responsibilities as done by
your ancestors, then you will be allowed to continue
to occupy and use this land.

Let me clarify once again the custom of giving land
as in this case. Mataqgali Nalagi remained the owner
of this land. You the Yavusa Saumata only cccupy and
use 1t until such time you leave Namulomulo village,
when 1t reverts to Matagali Nalagi for their use.”

Several things may be said about this. First of all there is ho

evidence as to how the Commiémioner came to form-Lthe views that
g he did about Fijian custom anrd the view thal what was described

as a gift of land was merely a right to occupy and use.
é Obviously the Namulomulo villagers do hot share his views.
Secondly, he suggests that the so called gift was even further
qualified: the villagers did not get the right of use and
occupation so long as they continued to reside on the land; as
mentioned above they could only continue tc reside there "so
long as you continue to recognise and serve the Tui Nawaka and
carry out your responsibilities” (whatever they might be) "as

"

done by your ancestors So Lhat the so~called gift was not a

gift at all; it was a conditional license. It is to be noted
that the ruling of the Commissioner apparently concludes (record

p 65)

"Later after delivering the decision, I invited
questions from both members of Matagali Nalagi and
Yavusa Saumata. During one of my explanations I told
them that I had asked for advice from the Solicitor
General’s office and my decision is based on the
advice I had received from that office.”
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What that advice was and whether anyone had any opportunity of

challenging it we simply have no idea.

Further, and in this context, Mr Wilkinson and those others
who were invoived with the production of the 1952 report. were
engaged in the "work of?determining land ownership in Fiji”
(report p8, record p43)f Ordinance No XXI was the Ordinance
under which Mr Wilkinson was charged “with the duty of
ascertainiﬁg what lands 1n each province of the CoTony are the
rightful and hereditary property of native owners..."” (see
earlier herein). O©One is prompted to wonder why he, and all the
others involved, would list and record the villagers as owners

when, as it 1is nhow said, according te customary law they were

nothing of the sort.

We confess that in the light of the overwhelming evidence
to the contrary we are guite unpersuaded by the views expressed

by the Commissioner in the 1989 ruling.

A second main submission that the apparent record of title
should be subject to some qualification was based on statutory

considerations. Quoted in suppoert are, firstly section 2 of the

peL

Native Lands Act:

"3. Native lands shall be held by native Fijians
according to native custom and evidenced by usage and
tradition. Subject to the provisions hereinafter
contained such lands may be cultivated, allotted and
dealt with by native Fijians as amongst themselves
according to their native customs and subject to any
regulations made by the Fijian Affairs Board, and in

Ao
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the event of any dispute darising for legal decision
in which the question of the tenure of land amongst
native Fijians is relevant all courts of law shall
decide such disputes according to such regulations or
native custom and usage which shall be ascertained as
a matter of fact by the examination of witnesses
capable of throwing light thereupon.”

and secondly, section 2,0of the Native Land Trust Act:

"2. In this Act, unless the context otherwise
requires-

"Board" means the Native Land Trust Beoard established
under section 3, "native grant” means a grant of land
by native owners;

“native land” means land which is neither Crown land
nor the subject of a Crown or native grant bu
includes land granted tmn a matagali under section 18;
"native owners" means the matagali or other division
or subdivision of the natives having the customary
right to occupy and use any native land;

"native reserve" means land set aside and proclaimed
as such under the provisions of this Act;
"Secretary” means the Secretary of the Board
‘appointed under section 30."

There is nothing 1in these sections that would indicate
that, whenever it occurred, the Matagali Malagi were not able to
make a grant of the land in the way which has been déscribed.
Indeed s.3 of the Native Lands Act, although enacted long after
the events related here occurred, provides that "native lands
may be... dealt with by native Fijians as among themselves
according to their native customs..."l There 1s nothing to
suggest that this was not the case when this land was "dealt
with", and nothing to suggest that the Matagali Nalagi could not
confer on the Namulomulo villagers the title that is recorded.
Indeed it would seem from the records that it was very customary

for land to be dealt with in this manner.

I
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It does not matter. It is quite clear that the law as it
applied before 1896 did not place any ban on alienation by
native owners to other native Fijians; this 1is made clear by the
1880 Ordinance. According to David Wilkinson and his successors

that is what happened in this case to the extent recorded in the

B

documents and register.

Reliance is also placed upon .18 of the Native Lands Act.

It provides:

"18 ~ (1) Notwithstanding anything contained in this
Act Tt shall be lawful for the Commission with the
censent of the Fijian owners to allct at 71ts
discretion to any dependants either individually or
collectively a sufficient portion of land for their
use and occupation:

Provided that any dependant to whom such portion of
land has been allotted and who thereafter ccases-to
reside with the matagali from hose lands the said
portion was allotted <shall thereupcn TJose his
interest in the said porticn,

(2) Whenever through any cause such portion of land
ceases to be used and occupied by the dependant or
dependants to whom it was allotted 1t shall revert te

Fijran owners from whose lands the allotrent was
made.

(3) No allotment of land shall be made to any
dependant who may be found to he already an owner of
land by operation of anv Fijian custom.”

“"Dependants” is defined in section 2:
"dependants” mean native Fijians who at the time of
the erection of the Fiji Islands into a British
Colony had become separitad from the tribes to which
they respectively belonged by descent and had by
native custom Jost their rights in trikal lands and
were living in a stats of dependence with other
tribes, and includes there Jegitimate issue....’”
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This section appears to have 1its origin in the Native Lands
(Dependants) Amendment Ordinance 1919. The recital to that

Ordinance reads:

"WHEREAS it has been ascertained that at the time of
the erection of the Fiji Islands into a British
Colony certain native Fijians in various parts of the
Colony had become separated from the tribes to which
they respectively belonged hy descent and had by
native custom lost their rights in the tribal JTands
and were 1living in a state of dependence with other
tribes:

And whereas it 1s desirable to make provision whereby
sufficient Jland may be allotted for the use and
support of such natives and their Jlegitimate issue
hereinarfter referred to a< "dependants” as well as
for natives of illegitimate hirth born after the year
one thousand eight hundred and seventy-four.”

Just what the social conditions were that rendered necessary or
desirable the enactment of this legislation we do not know. But

it does not affect the situaticn here. Whether the Matagali who

comprised the Namulomulo villagers would have qualified as

dependants in 1919 or might have sought an allotment of land

from the Native Lands Commission does not in our opinion bear
upon the right or ability of the Matagali Nalagi to make them a
grant of land in the way that has been described nor upon the
viliagers to be regarded and recorded as owners in the manner
that they were, It seems to us that the report, documents and

register show what that was.

Nor does it affect that position that the 1919 Ordinance
and the later Act use the word "revert to the native ownhers”

when dealing with the situation when dependants ceagse tn reocids



with Matagali from whose lands their portion has been allotted
by the Native Lands Commission. What rights “debendants“ might
have, and whether they have the same rights as owners during
their occupancy and why the word "revert”™ was thought to be
appropriate 1s not of concern here. The High Court had to
decide what happenad pr%or to 1896, possibly hefore 1874, and
what rights resulted from that. We are of the view that what it

decided was correct.

Before the learned trial Judge a fTurther section of the
Native Land Trust Act was relied upon, viz section 9. Section
8 provides that the Native Land Trust Board iz empowered to
grant Jeases or licences over native land. This gsection is made

subject to s.9, which provides:

"No native land shall be dealt with by way of lease
or licence under the provisions of this Act unless
the Board is satisfied that the land proposed to be
made the subject of sucli lease or licence 1i1s . not
being beneficially occupiad by the Fijian owners, and
s not likely during the currency of such lease or
Ticence to be required by the Fijian owners for their
use maintenance or support.”

The appellants claim that the Matagali Nalagi are the
Fijgian owhers notwithstanding what  has previously been
discussed. The land is certainly being beneficially occupied by
the Namulomule villagers, with only a right of reversion
reserved to the Matagali Nalagi. The lands are certainly not
being beneficially occupied by bthem, nor 1is 1t required for

their use, maintenance and support; they have no right to it for
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this purpose. This means, 1if the appellants are correct, that

the Board can grant leases or licences of this land pursuant to
$.9. That does not seem toc us to be what was intended by this
Tegislation. If the land were not being beneficially occupied
by the villagers then there might be some justification for the
Board stepping in to make sure that the Tland was being used by
the grant of some right to eccupy it to someone else. But this
would mean fthat the Namulomule villagers would have to be the
Fijian ohners.- Which, 1in our view, 1is exactly what Lhey are

Rather than assist the appellants, we believe that s.9 if

ahything, supports the case of the respondents.

This mere]& adds to the conclusion that we have reached
that subsequent statutory or other legislative provisions do not
aid the appellants 1n their alttempts to qualify the meaning of
the words used by Commissioner Wilkinson and adopted by the

authorities. The findings and effect remain ungualified.

In the High Court it was =argued that Jjurisdiction to
determine ownership rests with the Native Lande Commission. It
was not suggested that the Court had no Jjurisdiction, but that
it had a mere supervisory raole, to ensure that the Commission
had gone about its business correctly. The sams submission was
made in the written submissions to this Court. This submission
seems to overlook or ignore Lhe fact that Commissioner W11kinson
was charged by the Jaw then in force o ascertain the native

owners of land, including thise land, and the Commission was



charged with the duty of having the ownership registered. A1l
% this happened, and the legality of what was done has never been
challenged. The only question that could have been open to
debate was what was meant by the ownership decision of David
Wilkinson as embodied in the documents, report and register.
Boundaries and ownership ha& been determined. The fact that a
dispute had arisen did not give the Commission ahy power to
determine ownership as if that had never been done. As said
earlier herein, we doubt if the Commission had any power to hold
the enquiry that it purported to do. Certainly jts decision did
not have to be accepted in the High Court nor were the High
| Court proceedings an appeal from, a review of or otherwise
és

‘ proceedings 1in relation to the purported ruling of the

Commission.

It was also attempted to place some meaning on expressions

"owners—in-common” and “reversion” to qualify the apparent
determination of ownership made by Mr Wilkinson. We have
earlier dealt with the word reversion. Subject to one matter,

we have no greater difficulty with the use of Lthe words "ownersg-
in-common”. If +dindefinite multiple ownership were <to be
achieved, for examp1e‘ by a number of persons who could be
adequately described as villagers, or residents of a defined
area of land and having a certain tribal relatienship, then of
course to confer Jjoint ownership on those falling within the
group at any particular time (e.g. date of entry 1in the

‘ register) would be totally unsuitable; according to established
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principles of British law this would confer a right of
survivorship - a concept totally inimical to what was intended.
This need not be elaborated upon. Ownership~1n~common, although
perhaps not completely apt to deal with triba] relationships, is
as close as one could hope to get to ensure 1ndef{n1te multiple
ownership among a number of occupiers who were resideﬁté of
certain a defined area of land. The concept of ownership-in-

common as established 1in British law would be apt to do this.

That concept is what David Wilkinson adopted,

It will be recalled that the document of title, as it might
be called, (Folio 132 supra) was dated September 1896 and
registered in October 1836, whether it was the intention of
David Wilkinson or of anyone else, to identify and name the

actual persons who comprised the Namulomulo villagers at that or

any other time does not matter. It was probably not necessary

and not dintended to confer title on the individuals who
comprised the villagers at that time; rather it was the group
that was to have the benefit, However, sometime in or after
1914 there appears: to have been compi1ed what was headed
"Register of Native Landowners” in which the names of the
Namulomulo villagers were listed (record PP 24-32). We do not

believe that the absence or Presence of names is significant.

In our opinion Dpavig Wilkinson was concerned to establish
and record the title to Tand. He did so by the use of

principles and concepts known tn British Jaw adapted to suit the

position that presented itself 4p Fiji.
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It might be convenient to note at this point that if the
nature of the occupation by the villagers of the land had been

found by Commissioner Wilkinson Lo warrant the recording of some
right of occupancy and use less than proprietorship, it would
have been very simple ., to make this quite clear. In  the
register, under the heading "Designation of Owner” it would have
been very simple to record "The Mataqali Yavusa subject to use
and occupgtion by the Namulomulo villagers". In the description
of the land to form part of the register (folio 1332) the
ownership could very simply have been "The Nalagi Matagali
subject to éxc?usiVe use and occupation by the several Mataqgali
resident in the Toﬁn of Namulomulo so long as they continue to
reside thereon". Quite clearly that 1is what the appellants
claim is the legal .position. Equa]Ty clearly it is not what
David Wilkinson found when he and others performed "the duty of

ascertaining what lands in each provision of the colony are the

rightful and hereditary property of native owners...'"

(Ord XXI).

We mentioned one matter arising out of the words used by

David Wilkinson that caused us to examine very carefully the

conclusions we have reached. It was a submission that the use

of the words "owners-in-common” was an attempt to describe the
rights of the various occupiers among themselves, and not to
designate proprietorship. This submission would have carried

greater weight if there had heen some evidence of or pointer to

the need to so define the rights of the members of one or more



Matagali or other diyi

sions or sub-divisions, inter se. We know

from Ordinance XXI and other sources that "lands of the native

Fijians are for the most part held by Matagalis or family

communities as the propriety unit'", We know that 1in the

register the owners are for the most part designated' as "The

vavusa (name)". But there are a number of instances where the

owners are designated as “The (name) villagers” - eight all

told. . Incidentally,

in all eight cases, except one, the

t
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designation goes on to subject to land to & reversion as in the

case of the Namulomulo villagers. Except in the latter case, we

are not aware how the title of the various villagers is

described in the actual document which forms part of the

register - although we are prepared to hazard a guess that it is

“as Owners—ih—common". One can infer that in the other cases

the same situation applied as applied in this case, namely that

there were members of several Matagalis resident in the villages

in question, and it

n
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was easier to do it this way. But it

to us that if the intention was not to designate them all as

'

owners", it would have hesn necessary to do no more than

describe them as "the geveral Matagalis resident in the town of

(name) for their

use and wccupation (or exclusive use and

occupation) whiiat they continue to reside thereon”. In our

opinion the additiye "and are to be regarded as Owners~in-Common"

was intended to describe their shtatus or titlie, and not merely

their relationship inter se.



We propose to decide this appeal accordingly. To make that

more explicit we propose to dismiss the appeal so far as it

(1) That the: legal ownership of the Namulomulo Town
Land vests fully and exclusively in the several
Mataqalis of the Namulomulo Village as “owners—in-
common” for as Jopg as they and their heirs,
successors and assigns of the Mataqalis of the
Namulomulo Village use and occupy the land.

(17)  That the legal ownership of the Namulomulo Town
Land vests fully and exclusively in the Namulomulo
Villagers as “owners-in-common” for as long as they
and their heirs, successors and assigns of the
Mataqalis of the Namulomulo Villagers continue to use
and occupy the land."

Two things remain to be said

Firstly, we should add that the delay in delivering this
Judgment was partly due to the fact that after reserving its
decision, the Court felt it wax possible that some qualification

on the extent of the title of the villagers akin to the doctrine

of waste might exist and be appropriate to apply. After all,

the dispute here arose out of who was entitled to the royalties

resulting from the eXtraction and sale of gravel from the land.

The Court therefore decided to give the parties (really the

appellants) an opportunity to make any submissions that they

might wish to make on thig aspect. Eventually the Court was

informed that no Such gsyupmissions would be made. We have

proceeded to give Judgment arcordingly.



The second is that we feel we should not make final orders

until the parties have had an opportunity to consider these
reasons for Jjudgment. We are not suggesting that the remaining
orders made by the learned trial Judge were not appropriate, but
the parties may wish to debate one or more or +o reach some
agreement upon the appropriate ordefs. This is what we referred
to as "qualifications" when referring to the decision of Byrne

J towards the commencement of these reasons for Judgment.

........................

Mr Justice Michae] M Helsham ,
President, Fiji Court of Appeal

N K ar
Mr Au tfice Michael Scott
ggﬁge of Appeal
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