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J U D G M E N T 

This.is an appeal against the decision and the declarations 

and orders given and made by Byrne Jon 12th August 1991. The 

appellants are the Native Land TnJSt Board, a body corporate 

canst i tuted under the provisions of the Native Land Trust Act 

1 9 4 0 Cap 1 3 4 , and Rat u M ~ l i Nae v o v1 ho i s t fl e Tu i Na 1.; aka . The 

position of each will be explained later. 

The respondent to the appeal is a person who brought the 

proceedings as plaintiff in a representative capacity. His 

position will also be explained later. 

The dispute which resulted in the proceedings ~as one over 

the ownership of land. The land comprised some 2487 acres in th9 

'I. 
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Province of Ba (the land). The land is what is known as Native 

Lands. It is conveniently known as the Namulomulo Town Land, 

occupied by persons kno1,,111 ac. the Namulomulo villagers. It 

appears that the respondent (plaintiff) brought the proceedings 

as a representative of some of t: he vi 11 age rs, but no question has 

been raised as to his author i ty to rep re.sent them a 11 . The 

determination of ownership beca.mt'' desirable because the 'lillagers 

had authorised the extraction of gravel from the land, and had 

received royalties as a result They did so on the basis that 

they were the owners of the l arn:l. Hc:l\'-lever, when this came to the 

notice of the second appe l l 2n 1., he claimed that the vi 11 age rs 

v1ere not the owners, and had nc- t·ight to the royalties. 

The Native Land Comrni1,r:i'.,n, consisting of one or more 

commissioners appointed by th,, 1,1inister unde1~ the provision~. of 

the Native Lands 1\ct 1905 c.:=1p 13:3, attempted to rE1solve the 

p rob 1 em and he 1 d an i n q u i r y f : , 1 th i s p u r pose on 1 6 th O c to be r· 

1989. It reached a conclusic!t, Ifni'.. the village1-s ,,,e,-e not the 

owners of the land. That inq11i1·y, on the mat.Prial available to 

this Court, was clearly not ::c11, i11qu·iry held pursuant to s.Ci of 

the Native Lands Act. Vie s;;;y :1t: ,111Ce that it is cloubtful 1·1hether 

the Commission had any power to hold the inquiry that it 

purported to hold. Perhaps tlv, t is, ,,1hy no obj ect"i on ~vas raised 

to Byrne J proceeding to detenni11e the matter· of c,,rnershir, a.nd 

no objection to the ju1-isr:Jictic;11 nf the High Court to do ~'-O, or 

of this Court to determi11e lhi,,. appeal. 

Commission v✓ as named as a d~fr-1,rl~111t to thA p1-oce0dings. It i C, 



doubtful whether any proceedings against the Commission as such 

are competent. Perhaps that is why there are only two 

appellants. I n any even t the r- e was no sub m i s s i on th at the 

decision of the Commission in 1989 had any legal force, and we 

are satisfied that it did not. No suggestion was made ~t any 

stage of the proceedings in the High Court or before this Court 

that s.100(4) of the Constitution applied, and for reasons just 

given we are satisfied that it did not. 

Mr Justice Byrne di 1~ected that subject to qualifications 

which shaJl be mentioned later, the villagers were the owners of 

the land. It is from that de~ision that the appeal is brought: 

For those unfamiliar with the arrangement of districts, the 

arrangement of the peoples who live there and their hierarchical 

structure, the following summary may be useful. 

At all material times the Province was divided into a number 

of districts known as Vanua (or Tikina). The relevant Vanua in 

this case is the Vanua Nawaka. There may be a number of sub-

divisions of each Vanua, each I 1101,,n as a Yavu:3R; in the case of 

Vanua Nawaka there were 12 Yavus~s; a Yavusa is a tribe, but each 

Yavusa appears to occupy a def i iv::d area of 1 and. YRvusa Saumata 

is one of the Yavusas of Varn1r1 ~Ja1'-iaka; two others are Yavusa 

Lewe i naqa 1 i and Yavusa ~-lo i 11unatoto, \,1h i ch 1 at te r is the 

"chiefly" Yavusa of Vanua ~Ja1,rnl-,::i. 



Each Yavusa, or at any rate, the relevant ones here, have 

"components". They consist of Hataqali, or other divisions or 

sub-divisions of the Yavusa. .t. 0~ stated in 11380 ( O1-d. No. XXI, 

1 8 8 0 ) " . . . ... 1 ands i n each p r n 11 i n c e of the co l on y are the 

rightful and hereditary proper I:.\' of native ovmer.s whether of 

Mataqalis or in whatever manner of way and by whatever divisions 

or sub-divisions of the peoplE:· t.he same may be held" (Cl. V). 

Native Land,s are described in ;:1 basically similar 1.s1ay Hl the 

Native Lands Act and in the N~tive Land Trust Act. 

The Y~vusa Saumata consis~s of two Mataqali - the Mataqali 

Ketenatukani and the Mataqali 1°0,tenaticini. They occupy ancl 

c l a i m to own the l and , v i z th r::; I i ,::i rn u l om u l o T mv n Land . That land 

was and p e r~ haps st i 1 l i s , a l s n c, cc up i e d by t ~-✓ o Mat a q a l i of Ya vu s a 

Lew e i n a q a 1 i , but not h i n g tu r n :'' , . 11 t. h i s . The Ya vu s a t·l o i Vu n at o to 

i s comp r i s e d of one Mat a q a l i , 1 I 1 ,:, Mat a q a ·1 i t'-l a l a g i . Ratu Mel i 

Naevo, the second appe 11 ant ', 1 ii def en d ant ) i s the T lff a g a n i 

Mataqali Nalagi, or head nn1· ,-f' the Mataqali c:ompri.sing the 

Yavusa Noi Vunatoto, \•1hich 1:,:. tl1!• "shiefly" Yavusa of the Vanua 

Nawaka, of 1,,11 i ch the Yavusas .c :111rnata and Le1•1e i naqa l i al so f onn 

part. As such he i s the T 1.n- '1 1y1 - i - Ta LI l<.e i of the \/an u a N R v✓ a k a , 

h O l d 7 n g th 8 t i t l 8 0 f T U 7 r...i a i·✓ :3 I : J . F o 1~ re as on "'· th .3 t iv i l l a p pea r 

through this chain he rep1-0sf.:,n1:~ the Mataqal i t'-lalagi \A1ho claim 

to be the o iv n e rs of the I an cJ , n rn p r· i s i n g the N am u l om u l o To 1,m 

Lands , a l so ref e r red to as th('' I I : 1T111 1 om u l o v i l l age . No obj e c t i on 

to his status or right to do "'' lv1s been raised. 



There is as a further "s1.ib-clivision" of each Mataqal i, the 

members of which comprise a Tc,i<atoka, at least so far as concerns 

the two Mataqali 11ho comp1-ise the Yavusa Saumata. Of those tv,o 

the re we re f i v e of the s 8 T o 1 · at o k a ; t f1 e p l a i n t i f f s u es as 

1-epresentative of three or fo1ii- uf them. 

A diagram of the vanouc, ,-elationships is Appendi.,: to 

these reasons for judgment. 

The argument presented 011 l1nha 1 f of the appe 11 antc:, makes it 

necessary: to look at the hist:nr/ of the occupation of the land 

and how the competing claims r,/ ownership arise. 

The hi story is recounted r 11 the so cc1 l led ru 1 i ng of t-,he 

Comm i s s i one r g i v e n on 1 6 th O c t .. b c 1- 1 9 8 9 , me n t i o 11 e d ear l i e r . It 

is not in dispute. I t s r?, e rw: t I: "i t· 1·1 ha t o cc u r red d i d so be f n re 

1874. The p e op 1 e o r t r· i b "'' , : .· 1 .1 1 J s a Saum a ta , c 0 me to th c V B n 1.w 

~lawaka from another Vanua in ll1r, h·ighlandc.~. 

"Upon their arrival in U,is Vanua, your .<1ncestors 
brought r-1ith them thei, custom of chiefly respect of 
the highest standard. .1, !Uwugh they ivere of anal fen 
vanua, having left J,n/1 Ind the Chief they mved 
allegiance to and the •,•1nu.1 they served, upon their 
arrival in this vanua tf;;:,_,.- ,"It once acknoiv/edged the 
Tui Nmvaka as their Chier. In doing so, they began 
to unde1·take service :!f)c/ nt/Jer respons ib i 7 it ies to 
their neiv vanua 3nd ,·:f7u,f 1 kno1-1ing fully h'ell of 
their position as ,"I liens, .'Ind regarded as stranger-s 
in the Vanua of Naivakil. 

When 1ve look to t/Je otl1Pi .c: 1de, the Nataqa Ii Na lagi, 
they 1-1ere prob ab 7 y oveni;J;n I med by the manner in 1-1h i ch 
the Saumata people d1.,'.,r/~r~0 d chiefly rnspect and 
service. This 1vas r·er: ipi •c..1t.:ed by the Na lc1gi 
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Mataqali, again in the ::luefly manner kno1m to us 
Fijians, acknowledged the service provided by the 
Saumata people. This n°sulted in the grant of this 
large area of land, ,',!;l! acres of it, for the 
occupation and use of rfip Saumata unt i 7 their return 
to their place of orig 1!1." r.record p. 101-2) 

It is said by the Cqmrn is,~ 1 nne r that how the Yavusa Saurna ta 

came to be on the 1 and i 1, ~.-,111:a i ned in its n~cordt3 a'.":3 the 

official account. 

inquiry in 1896. 

That ace•:·:,·:! v1as apparently given to a.n 

That 1,1;::1::' ,,, inquiry by the tlative L,-=tnds 

Commission set up unde1-- ()1~diw11\:·;e :<XI, 1/?,P.O or its successor 

Ordinance XXI, 1892. What apr~~rs to be the r?levant records of 

that Comm•i ss ion a 1~e of vi t-:1 ·1 i ::1pr) 1~tance in th is case, and neE,d 

to be referred to in some det7il. 

There ·1s a report of the tJ·'l! i•.1"! Lands Commission, describer! 

as a final report by the Ch;,i1i•1ti, on the Provinces of Ba zrnd 

others, dated 10th July T t descr i be'.'O. the "hi sto,~y the 

Native Lands Commission Rnd 

the ownership of Native Land I' i j i ...... " /\ft'-"t~ descr·ibing 

~J at i v e Lan d Ten u re i n F i j i , i ! r . r u c e e d ::_; ( r e c n n:I p . . :' 6 ) : 

"4. Mr. David /-v'ilf;in·, 11 1 1::.1s t/Jen t1ppointed Native 
Lands Commissioner. 1-!c ,,,><; 1n old resident of Fiji 
and had been the cine/ /;;f,,rpreter of the Deed of 
Cession in 1874. He cc1111:w,n-::ecf investigations in the 
Pr-ovince of Ba and \las,l\v,, 1n 1892. His 11101/, in that 
locality 1vas confined !· 0 the recording of large 
tribal !Joundaries. rn many cases the tribal 
!Joundaries were recnr·cfert .-,,~ being 01-med in common by 
tivo or more t:ri/:es. \ 11 these large triba 7 
boundaries v,'ere surveye,! I·_, f,/1. T. A'eaney, Government; 
Surveyor, and the land ti 1 /e.'~ 1,;ere prepar·ed and bound 
in t1vo volumes 1-1/nch ,,. / 0 pt by t/1e Registrar of 
Titles as the Register: .-/ N,1tive Lands of the 

•--rt: 
d-'5;). 



Province of Ba and V,-:os:1!1'.:1. He did not cornpi le ?,n 
officia 7 Register of N1i i\'r:J Lando1-mers. 

5. He did the same /1''.'il in t/1e Province of Serua 
in 1898. His Registn: of Native Lands for this 
Province is also kept t /Je Registrar of Tit 7es. He 
also visited the Provir,1,_1,,·, of Naitasit"i and Bua. His 
findings in those Pre1·711.:~"::. h1ere bound into volumes 
ivhich i,;ere sent to Ifie Provincia 7 Councils for 
confirmation and they ate no1v ca7led the Resolutions 
of the Provincfcc17 c.-,un,:i7s of Naitasf1-f and Bua 
respectively. A77 his '.fe,_-fsions have carefu77y been 
incorporated in the ,,,,,: 1 .,r the present Commission. 

6. I 1-1ould point c1 11! t/1at 01me1-ship:::-in-common 
created by Nr. /,vi 1/,; in<::,- :1 '!I tile Province of Ba and 
Yasawa were of a comp 7 i•::.3/ eel nature and the Nax1ve 7 7 
Commission 1-13.s un.'1hi~0 t,1 sub-divide tliem into 
mataqali holdings. fnnsequently the l'iilliinson 
decisions in such en·,,_'·: dill st,.1ncl .. Alt/1c1u']l1 the 
blocl<s ivere surveyed f,_,. U1G p1·esont Com1111c::_: 1c11 •~: 

survoyors, the lat.I.er 1i i{i not re1vrite the bouncf.11·ies 
for re-registt"at ion ...... ......... " 

l'✓ iikinson conducted his 1nq'.;li), had the follo1·1ing relev,~l/lt 

provisions: 

"WHEREAS it has been 1· .,,·i:.:1ined by c.:1reful er1quiry 
that the lands of t/1e N•! 1t e Fijians are fc•r the most 
part held by Mataq,1/i:c: "-' T-'lillily communit 1e:: ,'JS the 
proprietary unit 3ccc11 .ifn~,· to ancient custom::: and 
that it is e:<pedif'lnt .,u1,! ,f,10;fn:1hle unti 1 t/7'.? n.:1tive 
race be ripe for ,'l rff,, 1 ·' ·11 cf such community rights 
among individuals t,_, /:. · 1•fc for the sanction or such 
rights and the r1wd~0 ,., /f/!'Jf use anrJ enjoymc,nt in 
conformity 1vit/J I.lie J.'i ,, :ent inst it:ut ions of the 
colony. 

Be it therefore ,0 n3c/ ··'• .' i'_I' the Governor 1i17 t.h t !w 
advice and consent c1 f 11;,' /egis lat iv0 Counci 7 c1S 

fo 7 1 mvs: -

I. The tenure of the 7 i::·!•" l1elonging to U,e 11,3t ive 
Fijians as derived from !fr~i1· ancestcw::.: -3nd evidCJnced 
by tradition and u,'-:.0?[}1' ://.i/7 be the leg:'17 tenure 
thereof. 



II. In a 71 quest ions cf o!\,nersh ip trespass or other 
matters arising out of c1 connected 1vith the J3nd .:1 l l 
Courts of justice shal 7 give effect to native rights 
in as full and ample a m.mner as if the lands h'ere 
held by such native Oh'tv·, :-: in fee simple upon Grant 
from the Cro1m. · 

V. The Governor s/1, 1 ! nominate one or more 
Commissioners 1vho 1 shall J.,, charged with the duty of 
ascertaining 11/Jat land·- in each province of the 
colony are the rightfu 7 ,nd hereditary property of 
native 011ners 11het/1e1· ,-1 ifi=itaqa 7 is or in ivhatever 
manner of 1vay and by 1i-l,,;;tever divisions or sub­
divisions of the people ! fu:, S3//Je may have been held. 

VI.JI. The Commissinner·'.: ,,11.:171 cause the 7:mds so 
undisputed or sett led in th9 manner above mentioned 
to be set forth .:1,-:, n1 ri ing to the ,:iscer-t a i ned 

· boundaries in :1 Regitte, to be denomin.:1:ed th':c' 
"Registe-,r of Natil'e Ln11,1:" . ... " 

This Ordinance v✓ as :\!V.! 

The Re g i st e r of ~lat i \Ir:• L .:_: , 1 r h cc) n ta i n s 1: he f o 1 1 c1 ,..,, i n g e n t 1-- y 

as folio 133 (record p.33): 

"Description of tile /.,,,,(: given by the NMAGI 

Mataqali to t//9 seve1 11 f"t,:itaqalis resident in the 

to1vn of NAJ!ULOMIILO. " 

Then fol lows the de~,,::r 11.:1 i·J11 by metes :.:rnd l:1ound~,. TiV:i 

Em try concludes: 

"The above 1,:md ht/S h?("I ~7 I \•1':!/} /.ly the N;1L•1GJ NaL1qa 1 i 
of the Tmm of Nc11,•af, t,, th'? sever·-11 ffc,taq.:1lis 
resident in the Toim nr l'.':l/fllLONULO, for t/79/1· tr::e .,uni 



occupation and are to be recorded as Okmers- in-Common 
whilst they continue to reside thereon, but the land 
is subject to reversion to the NALAGI Matc-:iqa7i should 
such occupation at any time cease. 

Confirmed by the Special Provincial Council 
convened by the Governor to be held at NA VOCI Tm-m, 
Buliship of NADI, on tlie 24th September 11396, and 
fol loiving days. 

Resolution NcS 190. r1,idence Book Volume No 2, 
page 243. 

Registered 14th OctC1hc1r 1896. 

MELI NAUREU is Tu raga i TauJ.e i of the NALAGI Mataqa 7 i 
and their lands, rind 1\\ITMF/EIU \/1/<IL!\ is Turaga ni 
Mataqa l i. 

,Confirmed by the .Jbove named Spec i a 1 Prov inc ia l 
Counc i 7 Reso 1 ut ion No 1 r; :i. Evidence Boo!< Volume No 2 
page 240. " 

The document 1 s signed by D. \1/ i 71,; i nson and 1,1 i tnessed by the 

Registrar of the Supreme Court. 

So far as concerns the P1 nv i nee of Ba, the 1958 repor-t 

continues: 

"17. After survey, t:!1e /lhns ivere drtnvn and the 
boundary description;: in Eng 7 ish for each Lot 1-1ere 
written. The books 111ere !Jter returned to the 
Commission for the pr·ep::ir·at:ion of thP Register· of 
Native Lands and the l7'.?g1st:er of Native L8.ndoimers, 
which ivere fina 7 ly re9i.c:tomd klith the Registrar· of 
Titles in 1941." 

record p.38). The r·eport co11\.3 i 11S a seri e2. cf tables and h;::is 

the follo1ving reference to t1ir:, f1 n.1·/ince of Ba: 

"Tab le 1 - Index to the Hey isters of Native Lands in 
respect of the Prcwinces nf 8a, Colo West, Colo 
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North, Serva and Namo:.~i, shoiving (i) areas, (ii) 
reference to plans, (iii) fclios of the Registers of 
Native Lands, (iv) desiunation of orvners, (v) 
distinguishing numbers nf the proprietary units in 
the Register of Native f.,:1ndo1vners and (vi) Native 
Lands Commission recorcl numbers (Fijian boundary 
description boo!<). 

Table 4 - Statement shoiving tribal boundaries 
determined by Mr. D. f\/i 7/c inson in the Province of Ba 
ivhfrh were not subdivid':.0 d by the Maxivell Commission 
and were not included in the Registers of Native 
lands compiled by the present Commission, shoir'ing (i) 
reference to Mr. lhlkinson's Register cf Native 
Lands, (ii) name of bloc!:, (iii) areas given in Uie 
/-vi 7kinson Register· of N.:il: ive Lands, (iv) reference to 
the present plans, (v) -.~reas as given in the plans 
and (vi) designation c1 f oivners." 

(record p 42). It cont·i nues: ·-

"50. This table deals ;-.-it/1 the tribal boundaries 
determined by Mr. O . .th ll. inson to be oimed-in-common 
by ti,,,•o or more FIVusa dnd are contained in his 
Register of Native Lande: no1v in the custody of the 
Registrar of Titles. These triba 7 blocks h'ere not 
dealt ivith by any of the 7.:iter Commiss fons, so that 
no particulars a.re to be found in any table of this 
or earlier reports. rf,e particulars contained in 
this table 11ere ta.lien frcw the Wilkinson Register of 
Native Lands and the present Native Lands 
Commission's plans." 

( record p . 4 3 ) . Tab 1 e ~-lo . 1 ·: ·, 1-i,:: ad e d : 

"INDEX TO THE REGISTEPS OF NA TI\IE · LANDS OF THE 
PROVINCES OF (A) BA; (5.1 Cell() !VEST; (C) COLO NOl?Tfl; 
(D) SERUA AND (E) NANOSJ, SHOh'ING (I) AREA, (II) 
REFERENCE TO PLANS, (III) rDLIOS OF THE REGISTERS OF 
NATI\IE LANDS, (IV) OESIGNATION OF O!v'NERS, (\1) 
DISTINGUISHING NUMBERS C;- THE PROPRIETARY UNITS ON 
THE REGISTERS OF N1lTIVE LANDOl'INERS AND (VI) NATIVE 
LANDS COMMISSION RECOPJ1 NIINl?ERS. " 
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Under the group shown as "TH i na of Nawaka ( Nav-1aka)" , and in a 

segment set out as hereunder, there appears: 

Owned by 

Tokatoka HatRqali 

r:etenatu I, an i 

f<etenntukani 

Nalosi 

Nakesi 

Nailesu 

Naciovolili 

Ke tr" n :1 ta c i n i 

Keten::1tac in i 

The unit r,umber in the Registr:'r 1Jf ~lative Landowners is recorclecl 

alongside each (record pp 44-51. Table No. 4 is headed 

"STATEMENT SHOWING TRIBAL BOUNDARIES DETERMINED BY 
HR. D. WILKINSON AND NOT SUBDIVIDED BY THE MAXl</ELL 
COMMISSION, SHOlfING (I) f?EFERENCE TO NR. liILIGNSON'S 
REGISTER OF NA TI\IE LANDS, (I I) NAME OF THE BLOCK, 
(III) AREA GIVEN IN Tf-!E l11JL/C[NSON'S REGISTER OF 
NATIVE LANDS, ( I\!) REFrti'fNCE TO Tf-fE PLANS, (V) AREA 
SHOWN IN THE PLANS AND (\I[) OESJGNA TION OF 01,;/NERS. " 

The table has a number cf C'.)lumns, the first being headed 

"Reference to Mr 1-Vilkinson's Re9i:::ter of Native Lands", and the lost 

being headed "Designation of c7 1me1 .. r: ". The l and2, Rre grouped by 

Tildnas, and there are 5 blori··~ under the heacling "Tikina of 

Nawaka ( Nawaka). The last Lmde 1-- the heading "Name of Bl ocl'," has 

"Namulomulo Tovm Land", tile ::1,:r-e,:=ige 1s 2,hown a:s 2487 and on the 

column "Designation of Oh·110rc'.·· thet-e appears "The j\Jamulomulo 

villagers. Subject to rt:!V':?l"::i1·:11 to the Mataqali t-ialagi of the 

Yavusa Noi Vunatoto when ,.1c.c',i!.1;11:, ion and use ceased." 
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It is interesting to note that the four other blocks have 

the owner designated in the same way, namely by a named Yavusa, 

followed by the additive. "Subject to reversion etc" to another 

Yavusa "when occupation and u:::,e ceased". In the same table the re 

a re 8 other instances, in othe 1~ Tiki nas, where the same or 

t 
similar wording occurs. In one other instance, in the column 

" Des i gnat i on of own e rs a pp e ~.:, r -: : 

"Toge villagers. It h',1.:: (1iven by the 1/'avusa Taubere 
as theirs truly and for ever." ( record pp 46-7) 

The only other material r.n i,,hich it is clesir·able to mal',e 

reference are the copies of the actual entries in the Register 

of Native Landowners kept by the Registrar of Titles folios 

161-9 inclusive (record pp 2 1J-2,2). Each page is devoted to 

recording the actual names and some other particulars of each 

Tokatoka of each Mataqali of ea~h Yavusa of the Vanua Nawaka who 

make up the vi 11 age Namu l omu I 11. Each page records the Province 

(Ba), the District U~av✓ aka), the Vanua ( Nav-,al,a), the Yavusa 

( Saum at a , Na c i o v o 1 i l i and Le~,, e i n a q a 1 i ) , the Mat a q a 1 i 

(Ketenatukani, Ketenataci11·i, l··laqa1~a and Emalu) members of 

Tokatoka ( Na 1 os i, ~lakese, Na i l F?su, Labas.a, Nae i ovo l i 1 i, ~1aqara 

Nakula, Emalu and Tore). -'~. l 1 of the Ya v us a , Mat a q a l i and 

Tof<atoka are shovtn as being of the village Harnulomulo. The 

dates of both (approximate) are listed as occurring on or after 

1841 up to 1914, so one a:,~;u,w,:~ that th1_:i register ~-,as compiled 

about 1914. 
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It is quite clear what Commissioner Wilkinson set out and 

was commissioned to do. It was to ascertain what lands in each 

Province were the rigl1tful and hereditary property of what 

native owners and to cause those lands to be registered in a 

Register of Native Lands. According to the. 1989 Ruling he heard 

the hi story of how the land came into the possession of the 

several Mataqa l i resident in th'-" a1-ea; it seems as though 

districts or areas we re desc r- itJed as towns ( see extract from 

folio 133 supra). His conclusio11 1-vas that the lands were "given 

by the Nalagi Mataqali to the several Mataqalis resident in the 

TO\•m of Namu l omu lo". 

The resolution of the Special Provisional Council and the 

confirmation by the Tu1-aga-i-T:::1ul:ei of the t✓ aqal i Mataqal i leave 

no doubt that the lands v✓ ere "<Jiven". That seems ~nconsistant 

with the notion that they had no more than a right to reside 

there. One is fur·ther prornp1·,,'.1·1 to 1-vonder vthy the Namulornulo 

villagers and the two of the Mataqali of the Yavusa Saumata are 

designated and recorded as 01·mers in the Register of t·Jativ,2 

Lands, and 11hy the actual rv'lrnes of all the Tokatoka of the 

various Mataqa l i of the t110 Ya'illsa that comprise the Namu l omu lo 

village, described as "village IJarnulomulo", are listed in the 

Reg·ister of Native Landm,mers. ;~ccord i ng to the 1 958 final 

report of the then Chairman ,:if the Native Lands and Fisheries 

Commission (reco,-d pp 2,6-47) 1-111::, Register· of Native Lands and 

the Register of 1,~ative Lando1,me.1-s were finally registered 1•.1ith 

the Register of Titles in 1941; according to him the diligent 
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determines the ownership of nativB lands namely, the compilation 

of the Registers of Native Lands and Registers of Native 

Landowners". It is a some1,11hat daunting challenge for this Court 

to hold, as it is asked to do, that those appearing as owners in 

those Registers are not the owners at all. 

The argument that the Cou ,- t c,hou l d do just this is based on 

a premise that the several Mataqal i resident in the town 

Namu l omu lo are not the owne r-s 1 1 r I he land, but have only a right 

to occupy 9-nd use it. No 011e has attempted ot e><.P lain 1,11hat 

use means in this conte>< l. hut apparently all parties 

considered that 1,1 hate v e r i t nw ::111 s , it v1ould not permit the 

villagers to authorise the extraction of gravel and the receipt 

of the proceeds of its sale. Sr:, the matte 1- has been argued on 

the basis of title - ~-,ho "owrv;" U1e land? 

Without more, on the rnate1 i;:,l to \.'thich vie have refe1~red, 

particularly what might be called the document of title which 

re co rd s that the l ancl "ha~, been J 1 ven by the t,1/i.l,_1~.cn Ma.taqa l -j •••• 

to the several Mataqa l ·is res i de111 1 n the Town of NAMULOMULO fo1-

the i ruse and occupation and ~18 to be recorded as Owners-in­

Common ... subject to reversion to the NALAGI Mataqali (Folio 133 

- see earlier herein), no Cc:-i111t could be expected to 1-each a 

decision different to thr::' one t-!1°11: \•✓ as reached hE,rE:. After- all, 

there is nothing strange in En(_ll :,~h la\v about thr?. motion ~if an 

owner having a lim-ited interef:' 1_ i11 land - a life estat1c, i~~ such 

-·····. 
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an interest. The notion of a "reversion" in such a case ·is not 

usually appropriate, because the title 1s not expected to 

"revert" to an existing ovmer, as it was intended to do here. 

But to express it in that manner here is a ve1-y simple and 

sensible way of achieving ,,1hat 1•1as apparently intended, namely 
t 

a gift to in effect for 1 if e but. not then a gift O'/e r, instead 

a reverter - "the return.ing of c1n estate to the grantor or his 

he i rs aft e r the i n t ere st g r :111 tr~ d ex p i res (Lavi in Macquarie 

Dictionary). There is no magi·. in the use of the e><p1-ession 

owners-in-common"; it vtas sin,ply l:,o ens1 . .n-e that. the ownership 

passed down through members of the relevant Mataqali. 

The prob 1 em that has b:c:•:-, raised is: 1\re the apparent 

findings, recordings and effect of Mr Wilkinson and the Native 

Lands Cammi ss ion and the recorrJ,; subject to som~>. qualification 

by reason of what is now put forward about the native custom of 

land holding? 

It is easiest to loo!<. :1t this in the light of th(?. 

submissions that have been put tn us. 

Firstly there is the 1:':l.c?,'.l ruling of the Commission. 

this was said (record p 103) 

"The record of oime1·.sh ip as recorded by D,.-=w id 
11i7f<inson is as nearest as possible to recording this 
custom of giving land to st: rangers ancl 1 and 1 ess in 
return for allegiance .:-in(/ service. 

In it 
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In the description of this land, it is recorded that 
this land 1vas given to the Yavusa Saumata or the 
Mataqalis residing at Namulomulo for your occupation 
and use unt i 7 such time as you no longer reside at 
Namulomulo. In Fijian custom, this means that so 
long as you continue to recognise and serve the Tui 
Nawaka and carry out your responsibilities as done by 
your ancestors, then you 11i 71 be a 7 lo1ved to continue 
to occupy and use th is 7 and. 

Let me clarify once again the custom of giving land 
as in this case. Nataq,ili Nalagi remained t/?e Ohmer 
of this land. You the Vt-iv11sa Saumata only occupy and 
use it until such time yn11 leave Narnulomulo village, 
ivhen it reverts to Matarpl i Nalagi for their use." 

Several things may be said about this. First of all ther·e is no 

evidence as to how the Commissioner came to form the views that 

he did about Fij·ian custom and 1118 viev: that v1hat ,·1as descr·ibed 

as a gift of land was merely a right to occupy and use. 

Obviously the Namulomulo vill::iger~. do not share his views. 

Secondly, he suggests that tl:r=, so called gift was .eVt:)n further 

qualified; the village,-.s d·id 1,ot get the ,-ight of use and 

occupation so long as they cnnt:.inued to r·e'.:,idr?. on the land; 21s 

mentioned above they could cmly continue to reside there "so 

long as you continue to recog11 i se and serve the Tu i f\lav1aka and 

carry out your 1-esponsibilitin°," (1-vhatever they might be) "as 

done by your ancestors". So thRt the so-called gift was not a 

gift at all; it v✓ as a conditirmal license. It is to be noted 

that the ruling of the Cormnission(ff apparently concludes (record 

p 65) 

"Later after de 7 ivering the dee is ion, I invited 
questions from both members of Mataqali Nalagi and 
Yavusa Saumata. Ouring one of my explanations I told 
them that I had asked few advice from the So 7 ic itor 
General's office and my decision is based on the 
advice I had received frcm that office. " 
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What that advice was and whether anyone had any opportunity of 

challenging it we simply have no idea. 

Further, and in this context, Mr Wilkinson and those others 

who we re · i n v o l v e d v✓ i th the p r o cl u ct i on of the 1 9 5 8 rep o rt ~" e re 

engaged in the "wort~ of determining land ovmership in Fiji" 

( report p8, record p43). Ordinance No XX I 1,;1as the Ordinance 

under w h i ch Mr 1,1 i l k i n son w 21 ,., ch a r g e d "vi i th the duty of 

ascertaining what lands in each province of the Colony are the 

r i g h t f u l and he red i ta r y p rope 1·· t y of n at i v e mm e rs . . . " (see 

earlier herein). One is prompted to wonder why he, and all the 

others involved, would list and record the villagers as owners 

when, as it is now said, according to customary law they were 

nothing of the sort. 

We confess that in the light of the overwhelming evidence 

to the contrary we are quite unpe1·suaded by the views expre.ssed 

by the Commissioner in the 192,~1 niling. 

A second main submission that the apparent record of title 

should be subject to some qualifi~ation was based on statutory 

considerations. Quoted in support are, firstly section 3 of the 

Native Lands Act: 

"3. Native lands shall lJt? held by native Fijians 
according to native custom ,-1nd evidenced by usage and 
tradition. Subject to the prov is ions hereinafter 
contained such lands may hf' cultivated, al lotted and 
dealt with by native Fij i,ws as amongst themselves 
according to the i 1· n3t ive customs and subject to any 
regulations made by the Fijian Affairs Board, and in 
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the event of any dispute .'irising for legal decision 
in which the quest ion of the tenure of land amongst 
native Fijians is relevc1nt all courts of lah' shall 
decide such disputes acco1-ding to such regulations or· 
native custom and usage 1•1h ich sha 71 be ascertained as 
a matter of fact by the examination of witnesses 
capable of thro1ving light: thereupon." 

and secondly, section 2Eof the Native Land Trust Act: 

"2. In this Act, unless the context otherwise 
requires-
"Board" means the Native Uind Trust Board est ab 7 ished 
under sect ion 3, "native grant" means a grant of land 
by native owners; 
"native land" means larui 1vhich is neither Croh'/1 land 
no,- the subject of ,"I Cro1vn or native grant bu 
includes land granted to .c1 nlc'1taqali unde,· section 18; 
"native m-mers" means the mataqali or other division 
or subdivision of the natives having the customary 
right to occupy and use any native land; 
"native reserve" means land set aside and prnclaimed 
as such under the pi-cJvisions of this Act; 
"Secretary" means the Secretary of the Board 
appointed under sect ion 30." 

There is nothing in tfv,,se sections that would indicate 

that, whenever it occurred, thr, Hataqal i ~lalagi vvere not able to 

make a g rant of the l an d i n U w ~" a y v, h i ch h Rs been des c r i bed . 

Indeed s.3 of the Native Lands Act, although enacted long after 

the events related here occ1.11-r-ed, provides that "native lands 

may be ... dealt 1\/ith by 1-1c1tivr:! Fiji_ans as among themselves 

according to their native cu:c3toms ... " There is nothing to 

suggest that this was not thr~ case when this land 1\/as "dealt 

with", and nothing to suggest Urnt the Mataqa l i Na 1 ag i could not 

confer on the Namulomulo villagers the title that is recorded. 

Indeed it would seem from the records that it was very customary 

for land to be dealt with in this manner. 
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It does not matter. It is quite clear that the la,11 as it 

applied before 1896 did not plRce any ban on alienation by 

native owners to other native Fijians; this is made clear by the 

1880 Ordinance. According to David Wilkinson and his successors 

that is what happened in this case to the extent recorded in the 

documents and register. 

Re l i an c e i s a l so p l a. u, ci u i-: n n !3 • 1 8 of the Nat i v e Land s Act . 

It provides: 

"18 - (1) Not1dthst.:1nding anything contained in this 
Act it shall be laidul fnr the Commission h'it/7 the 
consent of the Fijinn 0111ners to a 7 lot at its 
discretion to any dependants either individually or 
collectively a sufficient pcirtion of land for their 
use and occupation: 

Provided that any depench1nt to 
land has been a 7 lotted and 1;1ho 
reside 1dth the mat3qali from 
portion was allotted sh3ll 
interest in the said PO"t icn. 

Jr/wm such port ion of 
thereafter ceases-to 
i,;hose h1nds the said 
thereupon lose his 

(2) Whenever through an; cause such port ion of land 
ceases to be used ,:1.nd occupied by the depenchnt or 
dependants to 1✓hom it 1v,1 s ."/ l lotted it sha 7 7 revert to 
Fijian aimers from 1dwse hwds the a 7 lotn'ent 1vas 
made. 

(3) No allotment: of lnnd sha 7 7 be 1n::1de to any 
dependant 1vho may be found to be a 7 ready an okmer~ of 
land by oper3tion of any rijian custt)m." 

"Dependants" is defined in section 3: 

"dependants" mean m1tive FiJic1ns k'ho at the time of 
the erection of the Fiji Islands into a British 
Colony had become separ,1tnd from the tribes to ti:/7 ich 
they respectively belonged by descent and had by 
native custom lost their rig/1ts in tribal lands and 
were living in a state of dependence k1 ith other 
tribes, and includes U1,,,r legitimate issue .... " 

;~ 

~65 
1 
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This section appears to have itr, origin in the Native Lands 

(Dependants) Amendment Ord i nancr:=, 1 91 9. 

Ordinance reads: 

The rec i ta 1 to that 

''°r'IHEREAS it has been ascertained that at the time of 
the erection of the Fiji Islands into a British 
Colony certain native Fijians in various parts of the 
Colony had become separated from the tribes to ivh ich 
they respective 7 y be longed by descent and had by 
native custom lost their rights in the triba 7 lands 
and were living in a sta tc of dependence Jvit/7 other 
t'ribes: 

And !vhereas it is desira/)ir' (o make provision ivhereby 
sufficient land may be .-:t I lotted for the use ar1d 
support of such natives ,;711cf their legitimate issue 
hereinafter referred to a': "dependants" as h'ell as 
for natives of i 77egit imate hi rth born after the year 
one thousand eight lwndrecf tind seventy-four. " 

Just what the social conditions were that rendered necessary or 

desirable the enactment of this J ,:>g is 1 at ion we do not kncJ\'✓• But 

it does not affect the s i tua ti en he r-r2. \A/he the r the Ma taqa 1 i who 

comprised the Namulomulo villRgers would have qualified as 

dependants in 1919 or m·i ght ha,n::> sought c-'ln a 11 otment of land 

from the Native Lands Commissic,11 does not in ou,~ opinion bear 

upon the right or ability of th(:_, Hataqali t'1alagi to maim them a 

grant of land in the way that has been described nor upon the 

villagers to be regarded and rPcorded as owners in the manner 

that they were. It seems to us that the report, documents ::ind 

register show what that was. 

Nor does it affect that position that the 1919 Ordinance 

and the later Act use the 1-✓ 0rd ··r·evert to the native owners" 

when dealing with the situation when dependants ce~sP tn ror~~-

.;l\:,b -j 
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with Mataqali from whose lands their portion has been allotted 

by the Native Lands Commission. \'/hat rights "dependants" might 

have, and whether they have the same rights as ovme1~s during 

their occupancy and why the 11101--d "revert" v✓ as thought to be 

appropriate is not of concern here. The High Court had to 

decide what happened prior- to 12,96, possibly before 1874, and 

what rights resulted from that. We are of the view that what it 

decided was correct. 

Before the learned tri::11 Judg(::; 3. further ~-ection of the 

/\lat i ve Land Trust Act was rel i ic:!d upon, viz section 9. Section 

8 p r o v i des that the Nat i 11 e L .::rn d T r· us t Bo a rd i s e rn po vie red to 

grant leases or licences over native land. This section is mad~ 

subject to s.9, which provides: 

"No native land shall be dealt 'n1 ith by h'a)' of )ease 
or licence under the provf,;fons of this Act unless 
the Board is satisfied t!lc1t the land proposed to be 
made the subject of such lease or licence is not 
being beneficially occupied hy the Fijian m-mers, and 
is not 7 ike ly during the r;urrency of such lease or 
licence to be required by the Fijian 01,mers for their 
use maintenance or support. " 

The appellants claim that the Mataqali 1,Jalagi are the 

Fijian owners notv,i thstancl i 11g has previously been 

discussed. The land is certainly being beneficially ocr::;upied by 

the Namulornulo villagers, 1.·1ith c:nly a right of r·eversion 

reserved to the Mataqali Nalagi. The lands are certainly not 

being beneficially occupied by the.cm, nor 1s it required for 

their use, maintenance and support; they have no right to it for 
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this purpose. This mean!2-, if the appe 11 ants· are correct, that 

the Board can grant le~ses or licences of this land pursuant to 

s.9. That does not seem to us to be what was intended by this 

legislation. If the land were not being beneficially qccupied 

by the villagers then there might be some justification for the 

Board stepping in to make sur·e that the land was being used by 

the grant of some right to occupy it to someone else. But this 

would me.an that the Namulomulc vi 1 lagers would have to be the 

Fijian owners. V./hich, in our· view, is e.xactly what. they a,-·e. 

Rather than assist the appe 11 ants, we believe that s. 9 if 

anythin~, supports the case 0f the respondents. 

This merely adds to tile conclusion that '"'e have reachGcl 

that subsequent statutory or- othr:'Jr legislative p1-ovisions do not 

a i d the a pp e 1 1 an ts i n the i r~ ;_t 1 . t. ':: m DU, to qua l i f y the mean i n g of 

the v✓0rds used by Commissior1e1~ l'/iH::inson and adopted by the 

authorities. The f inc! i ngs :::rnd 0ffect r·ema in unqua l if ·i ed. 

In the High Court it 1·1a·:; ,?,rgued that jurisdiction to 

determine ownership rests 1,•1·ith the f\lative Land~. Commission. It 

was not suggested that the ·::nu,- t had no ju r i sd i ct ion, but that 

it had a mere supervisory r~r)1 e, to ensure that the Comm i ss ·ion 

had gone about its business correctly. The same submission was 

made in the ~vritten subrnii.3sinns to this Court. This submission 

seems to overlook or i gno, e the fact that Commi s,:~ i oner· 1,1; l k i nson 

v✓ as charged by the l a1,, Uv:rn in f o ,-ce to asc:8 t~t,3 in the nat i v,2 

owners of land, including thir land, and the Commission was 
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charged with the duty of having the ownership registered. A 11 

this happened, and the legality of what was done has never been 

challenged. The on 1 y question that could have been open to 

debate was what was meant by the ownership decision of David 

\'-Ii l k i nson as embodied in the documents, report and register. 

Boundaries and ownership had been determined. The fact that a 

dispute had arisen did not give the Commission any pov✓ er to 

determine pwnership as if that had never been done. As said 

earlier herein, we doubt if the Commission had any power to hold 

the enquiry that it purported to do. Certainly its decision did 

not have ·to be accepted in the High Court nor we re the High 

Court proceedings an appeal f 1-om, a review of or otherwise 

proceedings in relation to the purported ruling of the 

Commission. 

It was also attempted to place some meaning on expressions 

owners-in-common and to qualify the apparent 

de t e rm i n at i on of o vine rs h i p m ,'1 rk, by M r 'ti i 1 h i n son . Vie have 

earlier dealt with the word reversion. Subject to one matter, 

we have no greater di ffi cul ty vii th the use of the words "owners-

in-common I f i n def i 11 i t e rn u l t i p 1 e own e ,- sh i p \v e re to be 

achieved, for e,'<ample by a number of persons vrho could be 

adequately described as villaget~s, or residents of a defined 

area of land and having a certain tribal relationship, then of 

co u rs e .to con f e r j o i n t mm e r s r I i p on those fa l 1 i n g 1" i th i n the 

group at any particular time (e.g. date of entry 1n the 

register) would be totally unsuitable; according to established 
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principles of British law this would confer a right of 

survivorship - a concept totally inimical to what was intended. 

This need not be elaborated upon. Ownership-in-common, although 

perhaps not completely apt to deal with tribal relationships, is 

as close as one could hope to get to ensufe indefinite multiple 

ownership among a number of occupiers who were res i derits of 

certain a defined area of land. 
The concept of ownership-in-

common as established in British law would be apt to do this. 

That concept is what David Wilkinson adopted. 

It will be recalled that the document of title, as it might 
be cal led, (Folio supra) v1as dated September 1896 and 

registered in October 1.:39 6. Whether it was the intention of 

David Wilkinson or of anyone else, to identify and name the 

actual persons who comprised the Namulomulo villagers at that or 

any other time does not matter. 
It was probably not necessary 

and not intended to confer title on the individuals who 

comprised the villagers at thaL time; rather it v1as the group 

that was to have the benefit. 
Hov1eve r, sometime in or after 

191 4 the re appears to have been comp i led what ~vas headed 

"Register of Native Landovmers" in which the names of the 

Namulomulo villagets were listed (record pp 24-32). 
We do not 

believe that the absence or presence of names is significant. 

In our opinion David Wilkinson was concerned to establish 

and record the title to l::mcL 
He did so by the use of 

principles and concepts known to British law adapted to suit the 

position that presented itself in Fiji. 
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It might be convenient to note at this point that if the 

nature of the occupation by the villagers of the land had been 

found by Commissioner Wilkinson l~o \'-!arrant the r·ecording of some 

right of occupancy and use less than proprietorship, it v1ould 

have been very simple t to make this quite cleai-. In the 

register, under the heading "Designation of Owner·" it would have 

been very simple to record ''The Mataqali Yavusa subject to use 

and occupation by the t\Jamulomulo villagers". In the description 

of the land to form part of the r·egister (folio 133) the 

ownership could very simply have been "The Nalagi Mataqali 

subject to exclusive use and oGcupation by the several Mataqali 

resident in the To~n of Namulomulo so long as they continue to 

re.side thereon" . Q u i t e c l ea r 1 y that i s 1,1 hat the a pp e l 1 ants 

claim is the legal ,position. Equally clearly it is not what 

David Wilkinson found when he and others performed ''the duty of 

ascertaining what lands in each provision of the colony are the 

rightful and hereditary proper~ty of native owner·s .. ," 

(Ord XXI). 

We mentioned one matter arising out of the words used by 

David Wilkinson that caused U'.:; to examine very carefully the 

conclusions we have reached. It was a submission that the use 

of the words "owners-in-common" 1·1as an at tempt to desc 1- i be the 

rights of the various occupier·,; among themselves, and not to 

designate proprietorship. Thi.s :;ubmission would have carr-ied 

greater weight if there had been some evidence of or pointer to 

the need to so define the rights of the members of one or more 
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Mataqali or other divisions or sub-divisions, inter se. We know 

from Ordinance XXI and other sources that "lands of the native 

Fijians are for the rno 2.t part held by Mataqalis or famlly 

communities as the propriety unit". We know that in the 

. I · d' "The register .t,e owners ere for the most part designate· as -

Yavusa (name)". But there are a number of instances where the 

owners are designated as "The (name) villagers" - eight all 

told. Incidentally, in .:11 1 E\ i ght ca2,ec::~, except one, the 

designation goes on to subject to land to a reversion as in the 

case of the Namulomulo villagers. Except in the latter case, we 

are not aware how the title of the various villagers is 

described in the actua 1 document which forms part of the 

register - although we are prepared to hazard a guess that it is 

as owners- i n-corrnnon". One, can infer that. in the other cases 

the same situation applied as applied in this case, namely that 

there were member~ of several Hataqalis resident in the villages 

in question, and it was easier· to do it this way. But it seems 

to us that if the intention v,as not to cir:?!':., i gnate them a 11 as 

"owners", it v1ould have b?:.''::t 1 necessary to de:, no more than 

describe them as "the seveir;:,1 1 M:::rtaqalis l"esident in the tov,n of 

(name) for their use and uccupat ion ( 01- exclusive use and 

occupat ·ion) wh i 1st they ,::; 011 ''. i nue to reside thereon" . 

opinion the additive "and arr:: to be regarded as Ovmers-in-Common" 

was intended to describe their status or title, and not merely 

their relationship inter se. 
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We propose to decide this appeal accordingly. To make that 

more explicit v,te propose to dismiss the appeal so far as it 

sought to set aside the first two orders made by Byrne J namely: 

"(i) That the, legal m·mership of the Namulomulo Tm~'n 
Land vests fully and exclusively in the several 
Nataqalis of the Namulomulo Village as "m·mers-in­
common" for as long as they and their heirs, 
successors and assigns of the Mataqa l is of the 
Namulomulo Village use and occupy the land. 

(ii) That the legal 01mership of the N-:1mulomulo Town 
Land vests fully and e.::clusively in the Namulomulo 
Vil lagers as "owners- in-common" for· a.s long ,qs they 
and their heirs, successors and assigns of the 
Mataqalis of the Namulomulo Villagers continue to use 
and occupy the land. " 

Two things remain to be said 

Firstly, we should add t.h-3.t the delay in delivering this 

judgment v✓ as pa rt l y due to the fact that after reserving its 

decision, the Court felt it was possible that some qualification 

on the extent of the title of the villagers akin to the doctr·ine 

of waste might exist and be appropriate to a~ply. After all, 

the dispute here arose out of 1·1ho v1as ent it 7 ed to the royalties 

resulting from the extr-actio 11 and sale of gravel fr-om the land. 

The Court therefore dee i der:! tr.1 give . the par-ti es ( rea 71 y the 

appellants) an opportunity to nwke any submissions that they 

might wish to make on this c1::::pect. Eventually the Court was 

informed that no such submissions would be made. 

proceeded to give JUclgrnent accordingly. 

We have 
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The second is that we feel we should not make final orders 

until the parties have had an opportunity to consider these 

reasons for judgment. We are not suggesting that the remaining 

orders made by the learned trial Judge were not appropriate, but 

the parties may 1t1 i sh tp debate one or more or to rea.r:h some 

agreement upon the appropriate orders. This is what we referred 

to as " qua l i f i cat i on s " \.'1 hen 1~ e f e r r i n g to the d ,:::, c i s i on of By r n e 

J towards the commencement of these reasons for judgment. 

. . . . . . . . . . . . . . . ~ . . . ' . . . . 
Mr Justice Michael M Helsham 
President, Fiji Cou~t of Appeal 

[:,i r Hoti <an'lm 
Resi - t Judae of A eal 

... ./.~~\~r~~ ..... . 
Hr /1 us-t~ ce Mi chae 1 Scott 
Judge of Appeal 

ail 
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