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IN THE FIJI COURT OF APPEAL 

CIVIL JURISDICTION 

CIVIL APPEAL NO. 10 OF 1993 
(High Court Civil Action No, 293 of 1992) 

BETWEEN: 

DIRECTOR OF LANDS 
ATTOR.NEY-GENF.RAL OF FT,H 

-and-

ABDUL RAZAK 
HASTM ALT 

Mr. Daniel Singh for the Appellants 
Dr. Sahu Khan for the Respondents 

Date of Hearing 
Date of Delivery Judgment 

1 0 L h Nov e m 1.1 ,.., r , 
llt.h November, 

JUDGMENT OF THE r,ouRT 

350 

J\PPELL/\NTS 

·RESPONDENTS 

199:J 
1 9 9 3 

On 21.sL ,,\ugusl. 1989, OIH• SJ1;·111l,:1,t ,\l i' t.l1f• [•ru1,1·ieLr)I' or ;;1 

111orLgage, n11rnber 1890, on Ll1c· l:-1r1d lo ili(• ri1·:-;l 1·t.·:-;pon,k:11I, ,\lirl11l 

Razak. Interest was pa:;'ab]P :'11. 13.5 1.1 e1·cc·11l per :c1n1111m. 

There appears Lo be some c 011 f li.c l as Lo I: he t~.-~ac L 1w. Lu r:e or 

the lease at that time and neither tliis Court nur Ll1e High CourL 

has been shown a c op y . Ho 1, e v e r , L h c c as e p r o c e e d c· tl o n L b 1.:' b; 1 :-: i s 

that it was a pro tee Led lease bet1s·ee11 Lhe Di rec l or of La11ds a.s 

lessor and Shaukat AJi ;.1.s les::.:ec arid t.he u1or·Lgc1g,, 1v:,1s, Ll1•?r·rsror·,c,, 

submitted Lo u;e Director of Lands for his consent under section 

13 of the Croh•Tl Lands Act. Corise11 I was given 011 13th No\·emh,, I:' 

1987. 
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In February 1990 Abdul Razak wished to transfer the mortgage 

to the second respondent, Hasim Ali, for $19,788.16, Application 

was made to the Director of Lands for his consent on 26 February 

1990 but, in the meantime, Shaukal: Ali had aJv.i.seJ the Divisj_onal 

Surveyor Western that no mortgage applica.Lion 1n respect to his 

farm should be processed. That letter is not exhibited but the 

Divisional Surveyor wroLe tq Lbe Respondenl's solicitoi·s on lsL 

process any 111ortgage applical,i.011" in resvecl. of h.Ls farm alld 

stating they would "only consent Lo L.11i.s th!aling un t:·r:>ct:•ii:-•L of ;,1 

transfer of mortgage". 

Tbe respondenl:s nc,ve[·!liele,-;s, Ll1Pt1 L1·.-1nsfc·r·red the mui·l.g:1~(• 

on 2nd March 1990 and regisLen:,d. t:l1e transfer 1dl.lt tlw Rt:·g.i.:-drc11· 

of Deeds on 9th March 1990. They a 1 so :,; o 1.1 g h 1-, and ob I. a .i n e d a. 
r 

declaration from the Hig}1 Cour-L Ln La1iLuka "!lint. rio con.c.;E•ril ()r 

the Director of Lands was requi rP-d for Lhe t,ransfer of Lhe 

Mortgage Number 1890 from Llie first plai11L,iff: Abdul Razak, Lo 

the second plaintiff, Hasim Ali", 

The Director of Lands noh· appeaL;-; from tl1at decision on Llie 

following grounds:-

"1 . Tha [; !;he Lea cnc;d Jt/f:lge er red .in law nnd 
in fact h'hen he held Urn/, the trnnsfer 
of mortga,ge m1ml.1er 18 90 is not a 
'dealing· rd th the land rd Uiin the 
meai1ing of Sei;:f,lon 13 of !:lie Cro1"11 
Lands Act, Cap. 132. 
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2. That the Learned Judg·e erred in ]ah· and 
in fact r.vhen he granted a dee] arBti on· 
that the Director of Lands is not 
requirecl Lo be consulled let alone lo 
be askecl for his prioc consenl to 
transfer mortgage number 1890. 

3. That Lhe Lenrnerl Judge• c-rrH} in ln1v rnul 
in fact r"11en he fail eel to /J1.ke in to 
account that the prior consent of the 
Director of Lands to the mortgage was 
granted for the sum of $12,300.00 and 
the transfer of the said mortg·age is 
for the sum or $19,788.16, n sum 
different from t. he one cons en I eel /_ o 
earlier on. 

4. That the Learned Judge erred in 7 ar,· and 
in fact when he held that it is not the 
concern of the Director of Lnnds hor.· 
much the ne111 mortga.gee pa.rs for the 
debt. " 

Dr.- Sahu Khan for the respondents suggests I lie only question 

for this Court is whether the consent was rcq,d red under sec Lion 

13 which j s ground two. The re111ai n i ng mn L ters here not-,, lie says, 

raised in the High Court and cannot be raised no~. We agree the· 

appeal is to be decided on sPcLion 1::l buL i.1: 1s clear th1c' 1f1PHning 

of "dealing" and the increased consjde1~al. i_o11 for- the t1·nnsfe1-

were raised and referred to by rhe Judge a11d indeed he based h L, 

decisiou on a finding that the transfer h'cts not a dealing 1 n 

land. 

With respect to Lhe .TllclgP. I.hat, ,,·as nul correct. The 

definition of dealing in the Lc1.nd Tn.1.nsfcr ,.\cl. d1?fine,,; deal.irig as 

any transaction by 1vhich lat1d ot- any estate 01· .interest, ! hcre.i n 

is affected. By the same Ac!:., esLate or inLc::rest includes an;i· 

mortgage on th~ land in question, 

__ ____. 
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Clearly the transfer of a mortgag~ is a transaction that 

affects an interest in land and is thus a dealing, 

have al ready stated the g_ues ti on is resolved by ref ere nee to 

section 13 of the Crown Lands Act:-

"13.-(1) Whenever in any lease under· this 
Act there has been inserted the fol lordng· 
clause:-

"This lease is a protected lease under the 
provisions of the ('ror,n Lands Acl" 

( hereinafter cal 1 eel a pro tee Led 1 ease) i I: 
shall not be lawful for the lessee thereof 
to a.lienaLe or- derd r,iU1 U1P ],:..wd comprised 
in Che lease of any p:irt thereof, 1,·Jwther by 
sale, transfer or suLilease or in any ol.her 
manner idu1tsoever, nor to morts·agc, charg·e 
or pledge the same, 1,1 ithout: the 1vritten 
consent of the Di rec tor of l.d1nds firs L had 
and obtained, nor escep /; at the suit o c Tl' i Lh 
the h1ri t ten con sen l of U1e D.i rec lo r of 
Lands, shal.l any such lease be cle2dL 1.Jl.h !,J· 
anJ" court of la111 or u11der the process o.r any 
court of la1, 1 nor, 1d thouL- such co11se11l as 
aforesaid, shall the Regis t..rz-1 r of T j l.1 es 
register any caveat cJf[ecting such lease. 

Any sale} transfer} sub.lease, as.signmenL, 
mortgage or ot;her .'17.iennl:ion or 1/pnJing 
el' fee ted r. i {/Jou/: sucl1 conse11 f. sl1n 7 l /11 • I1u 7 l 
and void." 

We consider the wording of that section is.clear, IL make~-; jL 

u n l aw f u 1 f o r the 1 e s see Lo J e al 1.; i th L he land i. 11 a 11 y w a~., 1v i t ho u L 

the prior written consent o[ Lhe Director of Lands. Con:-;en L is 

also required for the lease Lo 1Jc-' deal l with in court proceed i n5 s 

or under any court process before Lhe registration of any caveat 

affecting the lease. A mo r- tgagcc~ ':..; sale, f,) r· example, 1vou l d 

require the consent of the Directo1· alU,ough it involves the 

1 ease being dealt 1vi th otber t lia 11 b:>7 the 1 es see. 
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In all cases covered by sect io11 13, failure to comply 

renders the dealing null and void. 

Mr. Singh for the appelJ.anL .invi t.es Lhe Cour·L Lu re;1,l Ll1,·' 

last paragraph of subsection ( 1) as widening Ll1e prov is ions Lo 

inc 1 u de every deal in g i n land 1, he the r or no L i t fa 11 s w i t. h i t 1 t be 

earlier provisions of Ll1e sub::;ec 1.,j un. S11cli :,u1 

interpretation does not accord ,dth the clear l!H~aning of Lhe 

seclion and would make the 1-,;bo]e or the pr·ecedi11g p;.ir·L ::1f't.•.-.ir.· Lhe 

vassage in parentheses unneces:0;ary 

states the effect of failuc2 i:.o comply wiLh Llw ear-lier- st.at0d 

requirements of the sect io11. 

Dr. Sahu Khan correctly voinLs 011L that ~:ul,:~;ecti.uris '.:: r, 

refer only to the lessee. Indeed, I.he rer1:=;un the t'espo11deri Ls ]i;ul 

to s e i:' k a c.1 e cl a ration i tl L he JI i g l I Co 11 rt was be c :-tt Is e subs pc L i u n 3 

We consider the provision of section 1'.3 «r·c, limiLed !:o UH" 

le s s e e and the spec i f i c p r o c (," •a• d i n gs me n l, j one d I n t Ji P :..; <·: c r i o I l • 

The first mortgage belh'Pc>n f i. r·:.,; I, 

respondent was clearly n deal i.11::; ll1a L r·c·,1t1 i rC'd Ll1e Dire(· t.or' :c; 

consent. 

section. 
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Al though the Judge reached it by thr· wrong rou Le, U1e 

declaration made is, for Lhe reasons we have given, coct'ect a11d 

so the appeal i s d i s mi s s e d 1d. l, h co :c; I .s I o t 11 e re .s po n d en t .s . 

c :· ,· l 111 

. --- 1 dent Fi ii Cou d. of Appe:a l 

Sir Pelee -uiJljarn 
Justice ~;f Appeal 

Mr . J t I s L i c e Go 1 • r1 o n II' a /'(J 
Justice of Appeal 


