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IN THE FIJI COURt OF APPEAL 

CIVIL JURISDICTION 

CIVIL APPEAL NO. 33 OF 1989 
(High Court Judicial Review No. 3· of 1989) 

BETWEEN: 

PUBLIC SERVICE COMMISSION APPELLANT 

-and-

ANIL PRAKASH KARAN RESPONDENT 

· Mr. A. Cope 'for the Appellant 
Mr. G. P. Shankar for the Respondent 

Date of Hearing 
Date of D~livery of Judgment 

29th April, 1993 
30th J Ur"'lt") \9,33 

JUDGMENT OF THE COURT 

When the relevant facts of this matter are set out,, what 

appears to us to be the only problem is clearly exposed. The 

case was presented to and decided by the High Court on affidavit 

evidence . .- In addition to sworn evidence there were annexed to 

the affidavits a number of documents. There does not seem to be 

any contest about what happened. The contest is about what 

inferences should be drawn from what facts there are, and whether 

the appellant was entitled to act as it did. 

The respondent is and was an. engineer. He was and is, at 

least ,at the, time· he commenced his High Court action in 1989, 

employed by the appellant Cammi ss ion. It appears that his 

permanent status or grading was, at times material to these 

proceedings, as Engineer. He wns appointed ns Acting Senior 
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Engineer (Water) (a higher grade) at Suva on 13th February 1986. 

He was t~ansferred to Lautoka with effect from 7th July 1987, but 

he was not appointed. Acting Senior Engineer (Water) there. 

However, he continued to act in such a capacity apparently; at 

least he was paid a salary as.if he were holding such a position 

(record p 34). 

It is appropriate to pause here to note that in what manner 

or by what dnr.nmPnt; if any, t-he respondent was appointed Acting 

Senior Engineer (Water) is not in evidence. The only evidence is 

that he w~i so appointed white in Suva, and was not when he was 

moved to Lautoka. We have wor.ked on that basis. 

The respondent was granted nine working days annual leave 
r 

from 3rd November 1987, due to resume duties on 17th November. 

He spent.: his leave in Canada. It is not disputed that he 

proceeded overseas on Z7th October, six days ~efore his leave was 

due. He did not resume duties on 17th November, but on 21st 

December 1987, ·some 34 days after the due date. On the due date, 

17th November 1987 he sent what he describes as a telex, but 

which was actually a cable, from Canada to the Di vis ional 

Engineer Western (Division) which read (record p 11):-

"Please shorten vacation on pro rata basis . 
.. Advise Hrs Karan about· rvhen I resume duty. 

Regards." 
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If this was meant to be.a request to take vacation leave pursuant 

to some general order applicable to public servants, it is not 

denied that it required the prior approval of the Commission, 

which was· not obtained. 

probably not material. 

In the view that we take this is 

More material is the fact that he had, 

before leaving, left no address where he could be contacted, did 

not put one on the telex or cable, and his wife did not know 

where he was. The Divisional Engineer sent the message on to the 

Permanent Secretary. The respondent says "no reply was received 

on the said request". 

reached. 

Well,~- no one knew where he could be 

On 14th December 1987 the· respondent rang to say that he 

would be resuming duties before 25th December. Before this, on 

2nd December, instructions had been given to write to the 
f 

respondent and inform him that he should resume duties on or 

before 31st December or he would be asumed to have ceased his 

employment with the Commission (record p 25). However, as no one 

knew where he was, this could not be done (record pp 35, 25), It 

does not seem to be in dispute that when he rang on 14th December 

he was told that he should be back at work by 31st December at 

the latest (record p 15). 

T~e resp6ndent resumed duties on 21st December 1987 and was 

paid the salary he was previously receiving as an Acting Senior .. . 
Engineer (Water). On or about 26th February 1988 he was sent the 

following missive from the Secretary, Public Service Commission 
.. 

( rec o rd p 1 3 ) :_ -
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"ABSENCE WITHOUT LEA VE 

.. 

In. November 1987, the Acting Permanent 
Secretary for Works and Transport had 
granted you approval to proceed on nin."e ( 9) 
days local leave with effect from 3.11.87. 
You were scheduled to have resumed duty 
after your leave· on 17.11. 87 but failed to 
do so. In fa.ct, you 'were absent without 
leave for a total . of 34 Consecutive days 
from 1 7. 11 . 8 7 to 2 0. 12.. 8 7. 

You should provide this office with 
explanation for your unauthorised absence 
and to show cause r.;hy disciplinary action 
should not be instituted against you. 

~-

ffe r.;ould expect a prompt reply a.nd to be 
channelled through your permanent Secretary, 
P.1 ease. " 

The respondent replied in a memorandum dated 29th March 1988 

(record p 15):-

"During my leave from 3rd to 17th November, 
1'987 I visited Canada. This ,.;as approved by 

. D.E. W. vide memo DEri:SFI0/71 of 21/10/87. 

While on leave, I had requested via telex on 
11th November 1987 for my tau~ to be 
shortened and I be given my vacation leave 
due to certain unforeseen personal problems. 

On telephone contact from Canada, I was 
informed by the S.A.S. Mr. S. Kumar from our 
Head Office that I should be back at work by 
31/12/87 at the latest. However, I informed 
him that I was re turning on 20/ 12/8 7 and 
would be resuming duty from 21/12/87. 

Thus, I had then resumed duty on 21/12/87 
-following my leave as per memo DEW:SFl0/71 
of 22/12/8 7 and have been receiving full 

··acting allowance since then. 

However, as far I am a.r-1are all leave taken 
by me has been approved and therefore there 

.. is no question of absence without leave as 
has been misconstrued. 

I hope that this will set the records 
str.2ight." 
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There is evidence to the effect that in the week commencing 

24th March 1988 the salary of the respondent was reduced to the 

level of that of engineer (the acting allowance was stopped), and 

that recovery action was commenced. This does not seem to accord 

with other evidence; it probably does not matter so far as these 

reasons for judgment are concerned. The respondent, in his 

proceedings, did not seek reimbursement of the amount that had 

been recovered from him, but'' the Judge made an order to that 

effect. 

By memorandum dated 25th July 1988 the respondent expressed 

his "grievance on my victimization of promotion to Senior 

Engineer (Water)", and sought to be promoted to or confirmed in 

that positi?n (record p 16). Although the Commission did not 

reply, it: said that that was because his case was under 

consideration. He received a memorandum dated 12th October 1988 

as follows (record p 18):-

"DEEMED RESIGNATION AND REAPPOINTMENT 

At its meeting held on 6 October 1988, the 
Commission in view of your continued absence 
from duty without leave rvith effect from 
17/11/87 had decided tha~ you s~ould and you 
are, hereby deemed to have resigned from the 
seivice with effect from 17/11/87 . 

.. However, the Commission has also decided 
that you be reappointed as Engineer ( rva ter) 
with effect from 21/12/87. 

From that ·date you ,vill be paid salary as 
.. follows: 
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(i) with effect from 21.12.87 

$ 9, 265 per annum in the grade CSO3: 
$9,265 - $11,552 (15% pay reduction) 

(ii) with effect from 1. 7.88 

$9,820 per annum in the grade CSO3: 
$9,820 - $12,245 (6% pay restoration)" 

.. 

By memorandum dated 3rd November 1988 the Commission informed the 

respondent that as a resul tk he had been overpaid $2059. By a 

later memorandum, dated 17th January 1989 ( record p 21), the 

responderit-~as informed thai this was a miscalculation a~d that 

the proper- figure was $1,585~44. 

The respondent commenced proceedings on 21st April 1989. He 

sought the issue of a writ of certiorari to quash the decision in 

the doc1.,unent "Deemed Resignation and Appointment", by which no 
1 

doubt is meant the decision of the Commission of 6th October 

1988. He also sought a declaration that he was entitled to hold 

the post of Senior Engineer (Water) from 13th ~ebruary 1986, and 

that he be paid a commensurate salary and benefits. 

In a decision given on 1st September 1989 the trial Judge 

granted a ·writ of certiorari to quash the decision entitled 

"Deemed Resignation and Reappoi.ntment" dated 12th October 1988 

(it should have been the decision of 6th October 1988), and 

refused to make a declaration that the respondent was entitled to 

hold t6~ post of Senior Engineer (Water) from 13th February 1986 

and be paid a commensurate salary; although it w~s not sought, he 

made the following ord0.r and dP.clarntion ( rP.cord :P :'il) :-
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" .... that the Applicant continues to be an 
Acting Senior Engineer (Water) as from 13th 
day of February, 1986 subject to the 
Commission's decision, and that he be paid 
commensurate salary resulting in reimbursing 
the salary recovered as over-payment and 
payment of lost salary is granted." 

The Commission appealed to this Court only against the order 

and declaration that the respondent continued to be ~n Acting 
~ ' 

Senior Engineer (Water) as from 13th February 1986, and that he 

be paid a cbmmensurate salary accordingly. There may have.been 

further grounds of appeal fi\ed which sought to raise delay in 

the making of the application to tpe High Court by the plaintiff, 

and a ground that the declaration made by the Judge referred to 

above had not been sought by the respondent. As to the first 

matter, ~s far as we can ascertain the matter was not raised 

before the Judge, where it should have been if it was to be 

relied on, it was not dealt with by His Lordship, and it was not 

raised before us. As to the second matter for reasons that will 

appear, it ceases to have any relevance. 

The respondent cross-appealed. Quite incorrectly, he sought 

a deplarat~on that ''the Respondent is entitled to hold the post 

of the Senior Engineer (Water) from 13.2.86, and then went on to 

seek an order for interest. 

Turning first ~o the declaration which the Judge refused to 

make, and even treating the so called cross-appeal as an appeal 

from his. refusal, it is perfectly clear that the Judge was 
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correct in reaching the conclusion that he did, and that any 

challenge to his decision on this aspect must fail. 

The Court was being asked to say that the respondent· was 

entitled to promotion to a substantive position of Senior 

Engineer (Water) because he was ,acting in that capacity from 

1986. As the Judge in effect said, that is simply asking the 

Court to substitute itself for the proper body that deals with 

procedures'for promotion within the public service. There is no 

way in which the Court would be entitled to do so, and, as the 

Judge sai,d, that is the function of another body. 

unnecessary to spend any time on this aspect. 

It is 

It appears from the grounds of appeal that the Commission is 

not seeking to appeal from the decision of the Judge to or4er the 

issue of a writ of certiorari to quash the decision of the 

Commission, made on 6th October 1988, to deem that the respondent 

had resiined with effect from 17th November 1987, and to 

re-appoint him with effect from 21st December 1987. This aspect 

need not .. therefore be further considered so far as concerns any 

order from this Court. It is relevant, ~swill appear. 

That only leaves the question of whether the respondent 

continued to be an Acting Senior Engineer (Water) as from 13th 

February ·1986, was hence entitled to be paid a commensurate 

salary and a reimbursement of what had been deducted and, 

► presumably, payment of what had not been but should have been 



/ 

l 

i ,, 
! 

-9-

paid to him as the holder of such an office. That was, as we 

have said, a declaration that had not been sought by the 

respondent. 

This raises a number of matters. First of all the 

respondent "continued" to be paid at the Acting Senior Engineer 

rate from 1_3:th February 1986. to 7th July 1987; presumabl.y. no 

deductions have been made in respect of this period. Secondly, 

the trial Judge said, in his reasons for judgment, that the 

respondent "continues to be Acting Senior Engineer (Water), as 

from 13th February 1986 subject to what the Commission decides", 

The formal ~rder is ''continues to be an Acting Senior Engineer 

(Water) as from 13th day of February, 1986 subject to the 

Commission's decision ... " There is no indication at all what he 

intended to mean by these expressions. 

The uncontested facts are ( i) that the respondent was 

appointed Acting Senior Engineer (Water) while he was based in 

Suva with effect from 13th February 1986, (ii) that he was not 

appointed Acting Senior Engineer (Water) when he was transferred 

to Lautoka with effect from 7th July 1987, ( iii) that 

notwithstanding this he performed the duties of a Senior Engineer 

(Water) ~fter his transfer to Lautoka and did so at least up to 

the latter part ·of 1988 and up to the time of swearing his 

affidavit of 21st April 1989 (record p 9), (iv) that he was paid 

the salary of an Acting Senior Engineer (Water) at least up to 

March 1988, and probably longer, (v) that the Commission did not 
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/ seek repayment of the Acting Senior Engineer salary paid to him 

f up to 17th November 1987 (he had been at Lautoka since July) and 

(vi) that i~ the memor~ndum of 12th October 1988 {~ purported to 

"reappoint" him as engineer ,after a deemed resignation. 

Now.it seems to us that the ·position is very simple. The 

"deemed" rE:s:ignation and appointment were quashed. We pause .here 

to note ~hat there was before the Judge a Public Service 

Regulation, reg. 33 which apparently "deems" an officer who is 

AWL in certain circumstances to have resigned, unless the 

Commission otherwise determines (record p 43). There may have 

been· other material bearing on this aspect before him·, and 

certain orders were put before us as to why the Commission might 

have been entitled to take the action that it did. But the Judge 
/l 

decided otherwise, quashed the decision, and there is no appeal 

from that. We simply proceed as we are entitled to do, on the 

basis that there was no resignation and reappointment, "deemed" 

or otherwise. 

What is important is that it is that "deemed" action which 

resulted' in the reduction of salary of the respondent. Whether 

the Commission might have been entitled to take disciplinary 

action 9f some other kind, and if so what, is a matter for 

speculation· only. It did not take any such action. The only 

disciplinary action taken was the deemed resignation and 

reappointment action. The reduction in salary was consequent 

upon the so called reappointment as an engineer, a grade which 
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carried a lesser salary. If, as is the case here, that goes out 

the window, then there was no disciplinary action taken directed 

to salary as. such, even assuming that the Commission had power to 

impose a penalty of reducing salary for such an offence, and 

assuming, without deciding, t~at it would, on the facts of this 

case, hav~ been open to it to take this action. It simply did 

not do this:. It purported to do something which, as a 

conseque~ce, would have caused a reduction in salary, and that 

something did not come off. We do ~ot believe that it is open to 

it now to assert that part of that disciplinary action, which has 

been set aside, can nevertheless be given effect to_. The 

Cornmis~ion hever purported to suggest that even if the deemed 

resignation and reappointment was invalid, it had independently 

taken disciplinary action and reduced the salary. It simplw did 

not do so .. 

It may be that the Judge reached the decision to quash the 

deemed resignation and reappointment on the basis that the leave 

which had been taken by the respondent had in fact been approved. 

On our part we doubt whether, if that was the finding of fact, it 

could stand in the light of the evidence, On this appeal it is 

not necessary to make any finding because, rightly or wrongly, 

the exercise which had the end result of a cancellation of the 
. . 

respondent's salary 'for a period followed by a reduction of it 

has been set aside and there is no appeal from that. The 

respondent is entitled to be treated as if it had never occurred, 

Whether a finding of fact in connection with that by the High 
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Court, if there was such a. finding, would now prevent the 

Commission from recovering from Lhe respondent: Lhe amount paid to 

him for the period when he w,-1~.; Ac Ling Senior Engineer does not 

; arise for decision here. 

The result is that no action of any sort hns been validly 

taken against the respondent. On the evidence, and in the light 

of l:he order m:1.de to quash·. the deemed resignation and 

reappointment action, nothing has happened to affect the right of 

the respondent to be paid the proper salary for what he was doing 

tip to 17th November 1987 and thenceforth. 

We Jo not feel thaL 1,·r:: ::;l1,111ld i:::nclorse Lh1_; dc(;laration and 

order made by the .Judge aL firsL inst:ance. May be by the use of 

the words in the order to whjch we have already drawn attention 

his Lordship 1-.1 as giving c:q:n·c ss ion to a concept that the:-: 

Commi.ssion might have some ri~hts to recovery, perhaps olhcr. 

action, and was seeking to pi·eserve them. If so, we would 

certainly not wish to Jo anything l,o interfere with that, and by 

removing the declaration we h'ill liave done nolhing Lo interfere 

with that. We havEc made i L clear Lhat so far as salary is 

concerned, nothing has hnppcncd to alter Lhe salary entitlemc11t 

o [' the r r~ :">pond en I; as i. t. i, as a L L 7 U, Nov em b c c l 9 8 7 . 

been no disciplinary action (c)rfcct.ivel LB.ken against him, be 

would prima facie be cnti.tl.cd 1.u :1;0 on receiving whnt he hnd been 

up to lhat-, date. llC' 1,(~11t on rlu:1:~ the same job . 
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If .we dismiss the appeal and the cross appeal nnd vacate and 

discharge the order and deciarntion relating to the position of 

the respondent and its commensurate salary, then this will enable 

the parties to give effect· f-.'c,· onr rl.ccision thn.t no change 

occurred to the situntion of thP plaintiff on and after the 17th 

November 1987 consequent upon heing absent without leave as the 

result of any action yet taken hy the Commission. 

It can be inferred that we hclieve that the respondent wn~ 

never given any permission to be absent after his authorised 9 

days of leave expired, nor did h0 have authority to do so. 

f 

It is not suggested th,1 t· l·.hr- cross appeal. prolonged the 

hearing b.efore this Collrt nor increased the costs. Even though 

we propose to vaca tc the o rdr r· of the Jndge to which we h;:i,ve 

referred, the Commission hn.s failed in this appcr1.l. There does 

not seem to have been r1.ny order i-.o rosts marle in the Con rt bel 01-.'. 

The order of the Court wiJl he: 

Ot·der that the ordrr nncl rfrr·l.,.rar.ion t.hc1.t the Applic!'lnt 

day of F0hr11ary, 198fi sub.i0ct i.n .rh<: Comrnjssion's d<"'cision, ::incl 
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that he be.paid commensurat0 sn.1nry resulting in reimbursing the 

salary recovered as o~er-paymcnt and payment of lost salary is 

granted, be vacated and dj,schnrs_;eil. 

Appeal and cross nppenl-rr'ismissed. 

pay the respondent's costs of the appeal. 

Order the appellant to 

7 • 

/4~.(,,__CL,-( /~e-,(Lcc".,, tLc_ 

Mr. J11stice Michael M. Helsham 
President. Fiji Court of A:!2_P..§!aJ_ 
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Sir · m 

R of Ap_p_pea~l 

Sir Pc, r Quilliam 
.Jus_tj ce_ of'. ___ Appcal 


