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IN THF FIJI COURT OF APPEAL 

At Suva 

Civil Jurisdiction 

CIVIL APPEAL NO. 66 OF 1990 
(Civil Action No. 260 of 1986) 

BETWEEN: 

CHANDRAKANT BHUKHAN 

-and-

DHIRAJ LAL BHUKHAN 

Mr. H. M. Patel for the Appel l ant. 
Mr. H. K. Nagin for the Respondent 

Date of Hearing 12th August, 

APPELLANT 

RESPONDENT 

1992 
Date of Delivery of Judgment : 2:>o,-\\ ~e~T1:.Me:.BR::, \991. 

J U D G M E N T 

The facts upon which this appeal turns .can be shot-tly 

stated. 

On 27th March 19,e,5 U1e appellant (plaintiff) .,.,,as assaulted 

by the respondent (defendant) who struck him on the h~ad with 

some metal bar or tool. The appellant suffered lacerations and 

concussion. He was taken to hosp i t:::1. l , th<?. 18.cerat ions to his 

head were stitched, and he was discharged on the same day. He 

remained at home in bed for at least a wee!~ recuperating, 

returning to the hospital on one or more occasions for the 
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dressings to be changed. An x-ray of his skull showed that there 

was no fracture. 

During the following 12 months the appellant consulted two 

doctors Dr Singh during 1985 and on 27th March 1986, and Dr 
-

Sharma on 3rd April 1986 and -27th May 1986. For the purposes of 

this appeal it need only be mentioned that the doctor who saw the 

appellant on admission, and who no doubt had the benefit of the 

x-ray, reported: "The re probably w i 11 not be permanent injury". 

Dr Singh ex.amined him, reported on thf? complaints and went on: 

"No o.bvious neurological lesion defected (sic). In view of the 

above symptons still persisting it may be appropriate to assume 

he has develop (sic) Post Traumatic Migraine. I feel 

consultation with h\s neurologist will be helpful to reach some 

definite diagonosis (sic)." In a rerort dated 28th Hay 192.6, Dr 

Sharma set out the syrnptons ( no doubt as related by thG 

a pp e 1 l an t ) , "''hat h i s c l i n i ca l exam i n at i o tl rev ea l e d , and f i n i shed . 

"Comments and Conclusion: This patient haci 
sustained laceration to his scalp and concussion to 
his brain 1-1hen hit on tile head in /v!iJrch 1985. He is 
now getting symptons of headache, heavyness, buzzing 
noises in his ears and loss of memory. These have 
resulted from the knock on the head c"ind w i 1 7 continue 
for a indefinite period in future. His work wi 71 
suffer because of this and I h'ould calculate his 
permanent residua 7 incapacity from these as four 
percent. " 

The appellant brought p(oceedings for damages, which were 

commenced in the High Court on 8th March 1990 and concluded on 

3rd August 1990. Judgment was delivered on 10th December 1990. 
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The proceedings were only contested on the matter of damages. 

The appellant was awarded special and general damages in the sum 

of $1,368.00 for bodily injuries irfflicted on him by the 

respondent. He was dissatisfied with the award and appealed on 

a number of grounds seeking variation or rehearing. Ground 3 of 

the Appeal reads as follows: 

"THAT the Trial Judge· erred in laiv and made a 
cardjna l error in after the close of evidence 
received jnformat ion and w/7ich he took into 
consideration in reaching his conclusion about Mr. 
Sharma' s credibility as an expert i.;itness. " 

Dr Sharma gave evidence. 

fellowships from the Royal 

He is a surgeon, holding 

Co 11 eges in both London · and 

Edinburgh, and the Royal Australasian College. It is necessary 

to refer to his evidence. He diagnosed post concussi0nal 

syndrome which, on examination of the appellant in 1990, he did 

not thin!, would improve or get much VJCH-~e, -it was static. His 

opinion was based on a 11 his syrnptons; these .. we re cons i stant 

with his injury. At p 22 of the record he said: 

neurologists in Fiji" He continued (p 23): 

"There are no 

"The Plaintiff's sympton~ are neurologica 7 but it 
does not necessarily need a neurologist to interpret 
them. 

Q: If I told you that a consultation with a 
neurologist 1.;ould be helpful you 1.;ouldn't agree? 

A: I could diagnose equa 7 ly we l 7 in this cftse - in 
trauma cases. 
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The majority of head rnJury cases in Australia, 
Eng land and Ne1-1 left land are dealt rr'ith by ,, Genera 7 
Surgeon. He should know the management, 
comp 7 feat ions and seque l8e of head injuries . .. 

He produced, and there were handed up to th<:? Judge without 

objection, various extracts from medical journals rela.ting to 

post concussional syndrome, which referred to symptons similar 

to those exh~bited by the appellant and which can result from 

relatively minor head injuries, that they are not psychoneurotic, 

and that even mild injury resulting in loss of consciousness for 

as littl~ as 5 minutes can cause brain damage. These .,,,,en=: not 

made exhibits; it is not knov,Jn to 1,ihat extent, if at ~11, they 

were taken into account. In t-e lat ion to the comments of one 

writer, Dr Sharma said (p 34): 

"Mi 7 ler says the symptoms se ldorn persist in the 
persons _he examined. I have done many personal 
injury reports. I have seen a case 11/?ere a patient 
is exaggerating to get money but 1-1here I feel tl7is, 
I do not pay much at tent ic11 to him. " · 

He added that: "I have lost count of the numbC?r of people 1•1ith 

similat- injuries to the Plaintiff's I hav8 treated" (p 34). 

There was no medical evidence at all called on behalf of 

the defendant. 

In his j udgmr.?nt, the Judge ref erred to the ev i denc:e th3 t 

"there are no neurologists in Fiji" (p 64); he continued (p 65): 
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"He also claimed that the majority of these cases in 
Australia, England and New Zealand are dealt with by 
general surgeons, a c 7 aim which I find quite st range 
in view of my own persona 7 experience in pr·ivate 
practice in \lictoria as a la1vyer. I shall come back 
to this matter later.· 

He did come back to i,.t; it is des i rab 1 e to quote the pctssage 

from the judgment in full (pp 69-70): 

"I no1v wish to return briefly to the evidence of Mr. 
Sharma. I regret that I can put little credence on 
his evidence in this case. I find it surprising that 
a medical practitioner of his experience should be 
unaivare that there has been a functioning 
neurological unit at the Colonial h-'c1r Memorial 
Hospital for the past 20 years, according to 
in format ion I have received from the hosp ita 7 after 
the close of evidence and yet according to his 
evidence he was Senior Consultant Surgeon c1t the 
Colonial War memorial Hospit::il beth·een 1974 .:md 1978. 
Despite this, he said that there ar~ no neurologists 
in Fiji. I can only as!<: myself 1vhat could Mr. Sharma 
have been doing during this time to be unaivare of the 
existence of a neurological unit in his mm hospital? 
I also find it surprising that !1r. Sharma did not 
refer a patient 1v/10m he states quite definitely he 
be 7 ieves to be suffering from or has suffered some 
form of brain injury to this unit for explot-atory 
examination. 

If Mr. Sharma so belie\led in my view it h'Ould have 
been prudent for him and in the Plaintiff's interest 
to have sent the Plaintiff either to Sydney to 
undergo magnetic resonance imaging commonly known as 
"MRI" which to my knowledge has been in use since 
1984 as a definitive method of testing for brain 
damage or to Ne1v Zea Ttind for 1-1hat is ca 7 led 
"computerized ax i a 7 tomography" commonly referred to 
by neurologists as "CAT" scan, there being no MRI 
machines or CAT scan machines in the Colonial rlar 
Hemor i a 7 Hosp i ta 7. 

In my judgment either of these examinations ivould 
have revealed the existence or ot/Jenlise of any brain 
injury and, should one exist, the extent of the 
injury. In my opinion in a case of this kind in 
1vhich the outcome must depend on the extent of the 
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1nJury allegedly suffered by the Plaintiff, 
supporting evidence is paramount. 
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such 

I derive support for this view from my own experience 
as a private practitioner in Melbourne over nearly 20 
years handling numerous workers compensat iorf· and 
persona 7 injury cases, I found that i.;here there was 
any suspicion of brain injury in persons either for 
lv'hom I lv'as acting or acting ag.:1inst, the patient 1vas 
invariably referred to a neurologist and there was 
never any quest iofl of them being treated by a genera 7 
practitioner or genera 7 surgeon because neurology is 
a specialised field of medicine. The result is that 
I am generally unpersuaded by the Plaintiff's claim 
of serious injuries." 

It is immediately apparent that these remarks must vitiate 

the finding of the Judge on quantum. 

Firstly the Judge relied on knowledge he had received 

"after the close of evidence" following his m,m inquries. It 

1,-.ias used to discredit t1~e evidence of Dr Sharma. 

The statement made by the Judge about the neurological 

situation, assuming it was correct, could not_ even be suggested 

as being a matter of common k1101t1ledge, let alone of judicial 

notice. It seems the Judge did not know about it until after 

the hearing. No one knows the sc,u rci:::: of his . information "from 

the hospital" or how reliable it was. The matter was never put 

to Dr Sharma. It was never established that at any relevant 

times there was a qualified neurologi.st at th8 unit, assuming 

one existed. And having criticised the Doctor for not knowing 

of the existance of the unit (which was an assumption made by 

the Judge) he then added a further criticism, ~amely that the 



-7-

Doctor did not refer his patient to a unit that the Judge had 

said the Doctor was not aware of. 

But of course the matter did not stoD there. The Judge 

goes on to point out that if, as he said, Dr Sharrn-a be 1 i eved 

that the appellant had suffered brain injury, then the ,.Judge 

be 1 i eve d i t ""° LI l d have been p r LI dent to send h ·i m to Sydney o r 

Melbourne to undergo some treatment which the Judge believed was 

a definitive method of testing for brain damage, and which he 

believed ·would reveal the existance or otherwise of brain 

injury. He goes further. He indicated that he thought the 

evidence from such sources to be 11 +- II paramoun -~ , a conclusion 

deduced from his ovm experience as a practitione1-, from which 

practice also the Judge believed there was never any question of 

a pe1-son who might have been thought to be suffering brain 

damage being treated by a general surgeon. 

That is enough on its own to indicate why the finding must 

be set aside. T''!·)Se ni;_:,_tters were simply not in evidence, a.nd 

were certainly not matters of judicial notice. None of them 

we re ever put to the vii tness, so any chance of explaining, 

commenting or otherwise dealing with them was never afforded. 

----
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The appeR l w i 11 be uphe 1 d. The finding ari~ award of the 

Judge will be set aside, and the matter remitted to the High 

Court for re-hearing before another ,.ludge. 

Mr Justice Michael M Helsham 
President, Fiji Court of Appeal 

------------
• • " • • • • • • • • • ~ __ ... , • • • • • • • • • • • • # ~ 

Sir Moti.- T·ikaram 
Reside'nt Judge of AQDetl 

- ..,,---

~ffi-yL, I 

. ............ -{ ....... • ........ . 
Sir Mari Kapi · 
Judge of Appeal 


