
IN THE FIJI COURT OF APPEAL 

At Suva 

Civil Jurisdiction 

CIVIL APPEAL NO. 42 OF 1991 
(Civil Action No. 1246 of 1986) 

BETWEEN: 

MOHAMMED ALI 

-and-

i. 

MOHAMMED TASHEEM 
WAIQELE SAWMILL LIMITED 
AZIZ BEGG 
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APPELLANT 

RESPONDENTS 

• , I 

Mr. S. J. Stanton and Mr. V. Parmananda~ 
. I 

Mr. R. Singh for the Respondent i 
rior the Appellant 

I 
I 

I 
l ! 

Date of Hearing 21st August,· 1 99~ 
Date of Del iven' __ '":lf Judgment 28th August, 1992 

I 

i 
i 
i 

i t 
JUDGMENT OF THE COUR~ 

' I 
. ! j 

This is an appeal from the decisibn!of:Byrne J given on 19th 
: . i. : 

I ' December 1990 in which he gave judgmen;t against the first of 
' ! ! ; i ! 

three defendants and presumably (although this is not stated in 
I ! 

the decision), declined to give judg~ent ~gainst the other two 

defendants. ! 
! 
l I , 

I t 
The effect of the present appeal islttj invite this Court to 

'. I '· 
ho 7 d that judgment should al so have 'b~en \ given against those 

: l i 

other defendants, who are the second a~ct!
1
th~rd respondents. The 

, I i 

first respondent has taken no 'part in: the appea 7 . 

i I 
I . 
I 
I 
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In July 1983 the appellant sold\td t~e first r~spondent a 
! I I ! 

bulldozer blade and winch and took back\a Fill of Saie in order 
. . I to secure payment of the purchase pr-ice. 1 That Bill of Sale, 
I \ \ 

which is dated 28 July 1983, states i tnatl ,it was given by the 
i I I : I . 

first respondent in favour of Mohamm~d 1sahadutt who is the 
• ! i I 

appe 11 ant's brother. A, dispute subseq~ent l!y arose as to the real 
. . I 
', i I 

ownership of the chattels, and an ! a¢t ipn was commenced by 
: i I ' 
I I , 

Mohammed Sahadutt and first respondent I at' a inst the appe 11 ant. 

That action was sett 1 ed between the; plrt · es and th,e Terms of 
I I ' ' 

Sett 1 eme.nt were filed in the Court on 20 /Ma ch 1986. Those Terms 
! : I 

recorde~ that the first respondent wa~ the pwner of the blade and 
I l 

winch. It also recorded that those ch~tiel~ had been ·1ent by th~ 
' i I 
. \ J 

first respondent to the second respondent and that the appellant 
I I 

1 ! l . 

was entitled to recover possession o~ t~e~ within seven days. 

The appellant demanded possession lf 
i 

I : 
I 
I 

\the chattels from the 
i ! 

second respondent which refused to del ivkr them on the· basis that 
I I . 
I ( 

• i i ,,:, 
it had purchased them from the first ~espondent and was the true ; ! l . . 

, I , 

owner of them. It should be added thft\th~ third respondent is 

a director of the second respondent a~.d ~a~ apparently joined in 

the action because it was claimed tha~ ~e had· some personal 
i I ' . 

knowledge of conversations which had tak~n\place. There appears 
. l I 

to be no other significance in the third rbspondent having been 
! ! 

made a party. 
I 
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' The first respondent apparently t ok no part in ~he trial 
: I ! 

in the High Court. The defence offetedj by the second ~nd third 

respondents was that the chattels had been purchased by the 
· I I ! 

second respondent on or about 21 J~nrarr 1985 in good 'faith and·, 

without notice of any defect in j t!-:ije title of t:he first 
I . 

respondent. ! / 

i I i 
I I 

Byrne J upheld that defence. ~e accepted the e~idence of 
I t ! 

: i I 

Jagdish Prasad, a company clerk and later secretary of the second 
1 l i 

• I I 

respondent as to the purchase f ram the! first respondent and as 
. i ' : 

to the absence of any knowledge th~t !thb first defenda~t may not 
i 1 

have had a good title to the chattel!s. 
i 
i 
I i 

The basis of the argument: a~v ,need on behal~ of the 

appellant was that there was evid~nc~ Jhich would havl entitled. 
I ' I 

: l I . · 
the Judge to draw the inference that the second respdndent had 

i ·_: ll 1'j I • : 
I ,. 

knowl~dge at the time of the purchase pf the appellant's claim. 
: . I 

to ownership. This does not appear frpm the recorded evidence 
: ! . 

to be so, but even if it were it ~oupd !rrot av9:il t!~: appellant. 
: i i ' 

This Court will not interfere with }h1 inferences drawn by the 
' ' I 

trial Judge so long as there was ~d~isJible evidence upon which 
I • 
I i 

they could be based. Undoubtedly:11 tris case there was. 

, I 
I I 

Evidence was given by the ippellant that he had had 

discussions with the two directors qf lhe second respondent and 
. I 

I . 
had .informed them of the basis of settlement of the previous 

! 
I 

action so that they would have /p~rchased from the first 
I I 
I I 

respondent with notice of his defect i vei tit 1 e. The on 1 y recorded 
. ! I 
• \ I 

! : 
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evidence of those discussions, however, ~as that they took place 
: I 

in about March 1985. As the sale had b~enl completed in January 
I 

1 985 any such discuss i ans wou 1 d have no s ilgn if i cance. 

There was a completed sale of the c~a~tels by the appellant 
i 
I ' 

to the first respondent.· There was theri, by way of security, a 
I , 
I : 

re-sale of the chat te 1 s so that the t i\t 1 f passed back to the 

mortgagee. The first respondent was, howbv~r, entitled to.retain l -
possession in terms of the Bill of Sal el i 

\ i 
I I 

f 
, l 

The first respondent then purported to sell the chattels to 
i i 
I i 

the second respondent. It accordi ngl }I l;)ecomes necessary to 
I I 
I i 
I I 

consider the effect of s.24 of the Salel on Goods Act Cap. 230. 
I 
i 
\ 

That section provides: 

, I 

"f-ihere the Seller of goods h~s 1a vbtdable 
title thereto but his title ha

1

s not been 
avoided at the time of sale,! th~ buyer 
acquires a good Ut le to the !.goods, 
provided he buys them in goodl fa!ith and 
without notice of the Seller'~ de"fect of 
tit le. " , I f 

' ' ' ., 

I 
I -

Such title as the first respondent Iha~ to the chattels was 
: I 

voidable because of the terms of th~ Bill of Sale. His 
i I 

j ! 

purported sale could only confer a: t1tle on the second 
I 
! 

respondent if the latter bought in good faith and without 'notice 

of the .Bi 11 of Sale. Byrne J, having; seen and heard the 
' ; 

witnesses, concluded as a matter of fact:that those requirements 
! ) 

i 
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I 
I 

I 
I 
' I . 

had been complied with. In those circu~st~nces this Court will 
i 
I 

not differ from those findings of fac~. It follows that the 

second respondent acquired a good tit 1 el. 

\ 

We are unable to find any error oh the part of the Judge 
i 

and the appeal is dism~ssed with costs.I 

' 
i 

r I l. · 
_,/ '~ /ti~.--/~e2_ Ct_Q,..,. 
......... ', .. .I ............ . 
Mr Justice Michael M Helsham 
Pres i dentj, RU i Court of Appe_£1_ 

I I 

.. " ...... i· . . . .......... . 
Sir Moti , 1 karam 

I , 
Reside t Uudge o.f Appea 1 

,/ 
/ 

I ; 

I i 

l,¼~ 
•I •• • ••••••••• • • • • • 

Sir Pe ~ Q8i11iam 
Judge of !Appea 1 

I 


