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IN THE FIJI COURT OF APPEAL

At Suva
Civil Jurisdiction

CIVIL APPEAL NO. 53 OF 1980
(Divorce Action No. 892 of 1977)

BETWEEN:

ANA FRANCISCA TUPOUNIUA APPELLANT

i

-and- o

COLIN ERNEST PHILP

Mr. R. I. Hanger and Ms. P. Wilson for the Appellant
Mr. B. Sweetman for the Respondent

Date of Hearing : 19th June, 1892
Date of Delivery of Judgment 18th August, 1392

JUDGMENT

The outcome of this appeal really turns on one matter only.
However, to deal with it and the other submissions made to us,

it is desirable to refer to the facts in some detail.

The Appeliant (wife) was married to the Respondent husband
on 5th August 1967. She was then 23 years old, and her husband

was 60, It was her first marriage, her husband’s third. He had

~children by his former marriages, one of whom came to live with

the parties, aged about 17 in 1964. Husband and wife have co-
habited for about two years before marriage; their first child
was bhorn about 1964 or 1965. The husband was a wealthy man,

having been a successful architect in Tasmania, and he had



substantial assets. There 1is no evidence bf any assets possessed
by the wife. So it can be said that thé wife made no capital or
asset contribution towards whatever waé broUghp into or acquired

during the marriage.

The wife bore '3 children to hef husband and, until the
parties separated, raised tﬁém and 1ookéd after their matrimonia]
household. That was for a period of abbut 10 years of marriage.
The husband was granted a divorce on the.grounds of his wife’s

adultery on 11th October 1977.

In addition to what might be called the matrimonial and
domestic duties, the wife assisted the hpsband in his business
activities. The hugband had migrated ﬁofFiji and had commenced
an architectural pr%ctice here,'and‘tﬁe ?ife assisted him with
stenographic and secretarial services. iAﬁ some stage the husband
conceived the idea of_acquiring Tand aﬁdfdoing necessary filing
and other preparatory work so that a hotei coQ]d‘be constructed.
It was, and became the Tradewinds Hotel atvLém%; he progressively
gave up and then abandoned his arc%itéctura? practice, and
devoted himself entirely to the hote] ﬁroject. She assisted him
in various ways including introduétions and Tlobbying 1in
connection with arranging finance, Iiceﬁses and so on, and worked
in a small office on this site for loﬁg hours assisting the

husband; she also at one stage worked as housekeeper at the hotel

and was paid a normal wage.
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It was found as a fact by the learned trial Judge that the
husband “repeatedly asserted that whatever‘ghe, was doing in the way of
acquiring and increasing assets would be for boith %n‘ them” (record p 294),
“that whatever was created by their joint efforéts,g a?bé‘\i‘t that they might not
have been equal, was to be for their joint be}zef'it" (record p 295) and
that the third marriqge of the husband! wz;ls started “on the basis

of working together with his wife and sharing the i‘ruits of their endeavours”

i

(record p 296).

The husband also told his wife tha’jc h%e would set up a family
company which would acquire “these bro%er&'es, and then they would
Jjointly benefit” (record p 295). “These pfropierties" was a reference
to various matﬁmoniaW homes which Qeré acguired during the
marriage and which it seems were purchasled in“the name of the
husband alone (record p 295). The Jud;gel goes on: "I accept that
she would have endevoured to look after her ov.'(n interest:in discussing with
her new husband what was to be the posfticméi as; regards ownership of the
matrimonial home and what was to be the benefit to the both of them of the
endeavours regarding the hotel and other enterprf:s'_es"" ()r’éacord p 296). His
Lordship goes on: "What could be more naturalithan that he would wish to

start his new Tife, his third marriage, on the basis of working together with

his wife and sharing the fruits of their endeavou:rs" (record p 296).

In other circumstances this uncertainty as to what really
was discussed between them might have tof be resolved, because the
wife brought proceedings pursuant to ﬁs.86 of the Matrimonial

Causes Act seeking a settlement of pro@erty. Cne claim made by
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her was that by reason of the agreemehts’or whatever they were
that have been referred to she was ent1t1ed to one half of the
whole of the assets of the husband wh1ch he owned or was entwt?ed
to at the relevant t1me. This would amqunt to a claim to be
ehtit]ed to one ha]f'oF all the asée£s§that the husband had
brought into the marriage, as well as anf acquired afterwards.
No such claim could be sustained on the f;ndings of the learned
Judge, and indeed it is doubtful 1n,ogr ﬁinds in the Tight of
what the Judge said whether she cou]ﬁ éu%tain a claim that one
half of the last.:matrimonial home (theée Were several) had been
promised to her. However, we find 1t;unneéessary to decide this
matter for reasons that will appear.

The husband claimed that he decﬁd;d;that a company should
be set up for. another reason entirely. Helgave evidence that the
marriage had started to fall apart 1ih %he early 1970s and that
he conceived the idea of setting up é %ami]y company to secure
benefits for his children in the event gf{the marriage failing.
The learned Judge did not believe that?this’Was the reason.
However, as the situation of the company;and the rights of the

parties with respect to its assets were made central to this

appeal, it is necessary to look at theffoﬁ?owing matters.

A company was incorporated and on 28th January 1971, changed
its name to Bilo Ltd. What were ca??ed newartuﬂes were adopted
by it on 14th October 1971. .They made prov1s1on for five types

of shares, A to E inclusive. The ‘A’ shares were one dollar 8%



i
preference shares, the other four icf;\te_lgor'ies were ordinary
shares. Apart from securing a pre%e#eﬁtia] dividend, and a
return upon winding up of the company o; réduct1on of capital of
the paid up capital of one dollar a share, the shares "shall not
carry the right to any fUrther part7c7pation 7n:profits or assets.of the
Company " (record p 355) However, those §hares until the death of
the husband and wife were the only shareé which carried any right
to vote at general meetings (ibid). ‘Aé a directors’ meeting on
the same day 3 ‘A’ class shareS'were:iéSQed to the husband and
one to the wife. Four ordinary shafgs1weée issued, one to each
of the three children of the marr1age and one to the chilid of a
former marriage of the husband (record,p 371). Subject to some
later increases in the number of ‘A’ shahes (the husband’s ‘A’
shares increased to a total of 6), thatzpésition never altered.
There is a record that a meeting was He%d on 26th July 1877, the
minutes of which state that the husba%d;was'to have the only
voting right in respect of ‘A’ c1assisﬁafes. The minutes of =2
meeting held on 25th Apri1‘{§85 recora a resolution deleting all
rights in respect of 'A’ class shares:and'that the shares be
extingu%shed. However, we note that dt a meeting Héid on 5th
November 1987 a representative of the Qife was present holding
a proxy from her. As we see it thjs apparent conflict is
immaterial. So is the fact that subséq&ent ordinary shares were

issued to the children or in trust for them or their dependants.
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That simply means that neither the husband nor the wife ever

held any shares 1in the company that Wog]d entitle them to any

i
t

interest in the assets of the company. ; ;

According to the minutes of the iAt% October 1971, the wife
was present at the wmeetiﬁguuat whﬁcﬁ the new articles of
association were adopted. That probaé?f dées not mean much; nor
does the fact that she 1is recorded asfh%viﬁg been present at 14
subsequent meetings, although the husbaﬁd éave evidence that she
attended most if not all of the meetinés%(récord p 271). Whether
she was aware of it or not, the factlié that she never had any
shares that might entitle her to someichaim on the assets of the

N T
company. Nor did her husband. Lo

i
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The 1971 balance sheet of Bilo Lt% séowed that the assets
of the company inciuded a residence and%a1ﬁ the shares formerly
held by the husband in Australia andﬁF%j{ as well as having a
Sydney bank account . credit; it showed?aé 1iabi1ities a bank
overdraft and a loan from the husband? ;So it is clear that his
assets, including the house, were traasfgrred to the company
against a book entry of a loan by him éo énab]e the compahy to
purchase them. By 1872 1its indebtheés to him was shown as
$57§,023.28; we note that by 3tst Decembeﬁ 1988 it was shown as

$87,132.00. It is clear and the evidence is that in the meantime

he lived on what would be shown as repa&ménts of capital.



No matter what may have been thé b;lfef or expectation of
the wife after 1971 the husband did not 6av§ any interest in the
assets of Bilo Ltd except_what might Wrgngiy‘be called the debt
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owing to him. The assets of the coméan& Were and are owned by
the children, some or all of whom musi éow%be sui juris. There
is no evidence at all that the chinrén?wefe aware of any claim
of the wife to the assets;ﬂﬂhen the Eo%pany was Tormed the
youngest child had just been born; he;was about 6 at the time of
the separation. It is just not possib{eitO‘hold that the husband
had any interest in the assets. The fac# thét the husband tried
or was able to alter the voting rights gf%the ‘A’ class shares
and then to extinguish those shares does hot alter that position.
The latter steps were clearly taken té attempt to avoid any
probtems that the wife’s voting rights;o%-béing the holder of one
share might create. TWhether or not phe%]éarned Judge believed
the husband’s evidence as to the réaéonéfor*sétting up the
company, the husband did so in a way éh%t ?chieved exactly what
he said he set out to do. |

In fact the marriage did start to bﬁeak up in the early 70s,
although how early 1is not clear. By {975 she was committing
adultery with the person who became tﬁe’cojrespondent, whom she
had met in 1972 or 1873 at the latest gnd whom she married on
30th December 1878; according to her.evﬁdénce at record p 258,
it may well have been earlier. She ieét phe matrimonial house

in 1977. o P
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The various matters that have Qeéh %anvassed before this
Court can be dealt with fairly short1y} §On§beha1f of the husband
it was put that the marriage lasted 0519 10 years. We have just
mentioned the conduct of the wife and Eo& 1£ brought the marriage
to an end. She brought Hothing in the wéy of assets into the
marriage. She hés re-married. The hgsban?'was granted custody
of the three chiTaren, who muéthsti11ihéveibeen fairly young at
the time - the youngest about G at thé time of separation. The
matter of delay was raised as a factor; to be cons1dered adversely
to the c]avm of the wife. 1In effect she commenced proceedings
under the Act seeking a settlement in 1984 some 7 years after
the divorce; the matter came on for hearing in 1990, a further

siX years after commencement. If anythiﬁg, however, it would

(
F

seem that this delay could have acted to her detriment, at least
so far as the husbana s asset being the debt from Bilo Ltd was
concerned. The f1gures show that from;1974 to 1987 the amount
owing to the husband from the company was reduced from

$508,962.71 to $106,842.00; the figure shown- in the balance sheet

as at 3ist December 1388 was $87,132.00.

As against that, of c¢ourse, " must be considered her
contribution to the acquisition of assets by the husband, in her
keeping the household, raising the children and working in the
business.

It does not seem to us thai thev1earned Judge made any error

in considering the various matters we have just mentioned, except
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in relation to the assets of Bilo Ltd. in }eaching the decision
E
to order a Tump sum settlement of $30,Qoq it is clear that he did

! : !
so on the basis that either the company in effect belonged to

t
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both parties, or some of its assets did; énd that the wife had
an entitlement to have t%em conside?ed;:in fact he said (at
record pp 297-8): "Having .found on the bg?%ncé of probabflfty that the
Respondent did contribute to the family fbrtdnés f find th%t accordingly a
constructive trust in her favour has arisen 75 the Petitioner’s assets”.
Although he does not say so, the whoieithkust of the Judgment

{

leads to the above conclusion, namé]% ﬁhat he took as the
husband’s assets all or scome of the asséts of Bilo Ltd. We do
not think that His Lordship was 1ntendiné to mean a constructive
trust arose in the true sense, becauselng spch trust could arise
from that source that His Lordship mentioned, whether taken alone
or with the rest of the evidence. Wé thiﬁk that what he meant
was that the wife had, from the ;who1é of the facts, an
entitlement to have the assets of Bilo Ltd or some of them
considered as assets of the husband. éFSr re;sons\we have given
we are satisfied that was not the Case.; Further, b% course, it
would have been impossible to treat themias-such without at Jleast
notice being given to the company andzsﬁarého1ders if any order
made by him was likely to require access;byfthe husband to those
assets in order to meet.it. We emphas{selonce again, however,
that the husband had no interest at all in those assets.
i :
The Judge did not identify or specify what we considered to

be the fortune of the husband against‘whidh’We{assessed that a
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‘settlement of $30,000 to be the appropr1ate order, although he

did say that the husband had the means to satisfy his order
without involving the company. He refgrs to a figure of an
amount Tent by the husband to Bilo Ltd in 1974 of $576,024; the
figures show.that as at 31st December iS?ﬁ the Tloan from the
company to him stood at $568,962.71. Bu£ it cannot be that His
Lordship considered i; appropr1ate 1n; 1990 1in proceedings
commenced in 1984 to have regard to this f1gure It may be that
His Lordship had regard to the means that the;husbaﬁd had to

satify any order.

Be.that as it may, the husband f11ed a cross appeal claiming
that the amount awarded was excessive and shou1d be Tless. In
these circumstances we have turned to the ev1dence in order to
decide both appeals, partwcu1ar1v as counséT for the husband

submitted that we should have regard ‘toz what » the evidence

disclosed was his financial position at the relevant time.

At pages 209 and 230 of the record,ithe hu§bénd made sworn
statements as to what his own assets were in March 1989 and
September 1889, including the asset con51<t1ng of the debt from
Bilo Ltd. There does not seem to have been any challenge to the
figures. The total $157,293.00. We see ho reason why we should
not accept them.

On the basis of these figures and bearing in mind the
correct approach that the Jearned Judge otherwise adopted, we are

of opinion that the amount ordered by way of settlement is a very
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appropriate amount, and open for a Court to award on the
evidence.

{

We note that a sum of $30,000 has been paid into Court.

Therefore the order‘of the Court is: abpea1 and cross appeal
dismissed. Order that the sum of $30,000 péid into Court be paid
out to the Appellant wife. Each party will bear his or her own

éosts of this appeal and cross appeal.

Mr. Justice Michael M Helsham
President, Eiji Court of Appeal

---------------------------

SirMoti Tikaram .
Resident Judge of Appeal

-----------------------

rnold Amet
Judge of Appeal
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