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Criminal Appeal No. 3/91 ' ) / qﬂb

BEFORE THE HON JUSTICE MICHAEL M HEISHAM
PRESIDENT OF THE FIJI COURT OF APPEAL
AND THE HON JUSTICE SIR GORTON WARD
JUDGE OF APPEAL '

WEDNESDAY THE 3RL DAY OF JUNE, 1992 AT 2.15 P.M.
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~ HARBANS SINGH | APPELLENT
- and - )
| THE'F STATE : RESP QN DENT

MR I MATATTOGA
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JUSTICE HELSHAM The accused pleaded guilty to eleven charges
which I will descrive in a moment and was
- sentenced to 15 months imprisonment on each

charges, the sentences being concurrent.

He has appealed to this court on the grounds
of severity of sentences.

The facts really are in quite short compass

and we need not deal with them in any great
depth.

The relevant facts seem to us to be that he,
the accused, was employed by the Fiji Sports
Councll as an acecountant and as such he had

responsibility for keeping all the books and

accounts and financial records of the Council.
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JUSTICE HEISHAM : He had been in that position since 1979
(CONTD) . : ‘
Between 1983 and 1985, he tock part in acts
which enabled either himself or other
emp loyees of that Council to obtain fraudu-
lent ly the sum of $18,868.72. He enabled .
this to be done by falsifying the books

of accounts of the Council.

The accused, when he was charged with the
offences originally pleaded not guilty.
However, when he. came to trial in 1991,
he pleaded gullty to all nine charges.
Criginally , he was charged with 9 counts
pursuant to section 274 of the Penal Code
which provides that a persan in his poesition
who steals any momey is liable to imprism-
ment for 14 years. He also plead‘e‘d gui lty
to two charges under Section 307, which
provide het for fraudulent falsification

of accounts. That was in relation to

$3000, the part of the sum of $18,000
mentioned earlier; and that sectim entitles -

-,

the court to impose a custodial sentence of
7 years upon conviction.

It is probably relevant to note that in

the definitiom of stealing which applies
to Section 274, it is-said-that a persm
steals who without the consent of the

- owner fradulently and so on takes and

. carries away anything but there is a proviso
to that which says, " a person may be
~guilty of stealing @y such thing not with-
standing that he has lawful pwessim
thereof, 1f, being a bai lee or part owner
thereof, he fraudulently converts the same
to his own use or the use of any person
other than the owner."

By this man's actions, he enabled othars

to commit a fraud upm the Cauncil and by his
(1(2) ko) plea of guilty, he undoubtedly tealised that



fUSTICE HELSHAM A. .+’ that is exactly what hée was doing. /([L;L
‘(coNTD) h |

He adopted a system which he knew enabled

others, if not himself, wrmgfﬁlly and
fraudulently to tske monies not belonging
to them from the monies of his emp loyer

and he engaéd in a means of concealing that
from his emp loyer.

It seems to us that on the face of iti-t(:hat
this activity extending over two years
would enable the court to impose a very
heavy sentence indeed. However, he had
been charged first with these charges in
December 1987. He had been c};arged For kil |
two further charges in Ne vember, 1989 and
he had not come to trial till'the 6th
February, 1991, so that the charges as it
were had been hanging over his head for a
considerable amount of time.

He had lost his job with the Council but he
was in emp loyment elsewhere. He had also
suffered a considerable detriment by reasm
of various factors, perhaps the less of
emp loyment. The point is that all those
matters were taken into accoﬁht by the
learned trial judge. He says that he had

. taken into account all the matters which
had been put in mitigation by the leamed
Counsel who appeared for the accused.

His Lordship said that he had carefully
considered all that had been urged o
behalf of the accused. Also, there W as
cited to His lordship the same cases that
have been cited to us in this court today,
in which it would appear, from the passages
that were read to us, that the same Tudge
had imposed different sentences and more
lenient sentences in relation to fraudulent

activities or criminal activities not very
dissimi lar from the present and which no
(1(3) ke)



JUSTICE HELSHAM
(CONTD)
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- ¢hatibt His Lordship thought werg proper

in the citrcumstances of those partlcular

cases. However, we must decide this- matter

on the facts of thls case, not upon | others,
and it seems to us that a very. 1enient
sentence indeed was imposed upon a man.

in a position of trust who anow:LnAf'“ég;at b}’
his actions enabled others wrongfully to
steal from his emp loyer continued that
activity for two years and enabled large
sums. of money to be taken from the right-
ful owner.

'
-,

We do not feel that there 1s any case to
interfere with His Lordship's sentence.

The appeal will therefore be dismissed.
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