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~ IN THE FIJT COURT' OF APPEAL 

Criminal Appeal No. 3'/91 

BEFORE THE HON JUSTICE MI OtAEL M HElSHAM 

PRESIDENT OF THE FIJT COURT OF APPEAL 

AND THE HCN 'JUSTICE SIR GORtoN WARD 

JUDGE OF APPEAL 

i;~7Eums DAY THE 3 BJJ DRJ. OF JUNE, 1992 Kr 2. 15 P. M. 

BETWEEN: 
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- and -
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APPELLENT 

RESP CNDENT 

FOR THE FESP CNDENT 

FOR THE APPELLANT 

The accused pleaded guilty to eleven charges 

which I will descrive in a moment and was 

sentenced to 15 months imp ri.s onment on each 

charges, the sentences being concurrent. 

He has appealed to this court on the grounds 

of severity of sentences. 

The facts really are in quite short compass 

and we need not dea 1 with them in any great 

depth. 

The relevant facts seem to us to be that he, 

the accused, was employed by the Fiji Sports 

Counci 1 as an acce,ount ant and as such he had 

responsibility for keeping all the books and_ 
accounts and financial records of the Council. 
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He had been in that positicn_since. 1979. 

Between 1983 and· 19 85 , he took part in acts 

which en ab led either himself or other 

ernp loyees of that Coun ci 1 to obtain fraudu­

lently the sum of $18,868.72. He enabled 

this to be done by falsifying the books 

of accounts of the Council. 

The accused, when he was charged with the ... 

offences originally pleaded not guilty. 

However, when he came to trial ih 1991, 

he p leaded guilty to all nine charges. 

Criginal ly, he was charged with 9 counts 

pursuant to section 2 74 of the Penal Co de 

which provides that a persai. in hi_s position 

who steals any mrney is liable to impris m­

ment for 14 years. He also p leaded guilty 

to two charges under Section 307, which 

provide that: for fraudulent falsification 

of accounts. That was in relation to 

$3000 , the part of the sum of $18,000 

mentioned earlier; and that secticn entitles 

the court to impose a custodial sentence of 

7 years upcn convicticn. 

It is probably relevant to note that in 

the definitim of stealing which applies 

t o Se ct i on 2 7 4 , it is· s ai d ,th at a p e rs m 

steals who without the consent of the 

&mer fradulent ly and so on takes and 

carries away anything but the re is a proviso 

to that which says , 11 a person may be 

. guilty of stealing aiy such thing not with­

st an ding that he has lawful pasessim 

thereof, if, being a bailee or part cwner 

the re of, he fr au du lent ly converts the same 

to his cwn use or the use of any person 

other than the owner." 

By this man's actions, he enabled others 
' to commit a fraud upm the Council and by his 

plea of guilty, he undoubtedly realised that 



HELSH.AM 

(1(3) kc) 

•' that is exactly what he was doing. 

He adopted a system which he knew enabled 

others, if not himself, wrrngfully and 

fraudulently to take monies not be longing 

to them from the monies of his employer 

and he engatd in a means of concealing that 
. I\. 

from his employer. 

It seems to us that on the face of it ,that 

... this activity extending over two years 

would en ab le the court to impose a very 

heavy sentence indeed. However, he had 

been charged first with these charges in 

December 1987. He had been charged £-Or /,_.};,r. 
two further charges in Ncvember, 1989 and 

he had not come to trial ti 11 the 6th 

February, 1991, so that the charges as it 

were had been h83:lging over his head for a 

consi de rab le amount of time. 

He had lost his job with the Council but he 

was in employment elsewhere. He had also· 

suffered a considerable detriment by reasrn 

of various factors, perhaps the loss of 

employment. The point is that all those 

matters were taken into account by the 

le amed t ri a 1 judge. He says that he had 

taken into account all the matte rs which 

had been put in mi ti gati m by the le ame d 

Counsel who appeared for the accused. 

His Lordship said that he had carefully 

considered all that had been urged on 

behalf of the accused. Also, there was 

cited to His Lordship the same cases that 

have been cited .to us in this ccurt today, 

in which it would appear, from the pass ages 

that were read to us, that the s-ame judge 

had imposed different sentences and more 

lenient sentences in relation to fraudulent 

activities or criminal activities not very 
dissimilar from the present and which no 
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<tboobt His Lordship tho~ght we¾e proper 

in the ci tcums tan-ce·s of those_ pa:rti c1.1lar 

cases. However, we must decide this matter 

on the facts of th i's case , not up ch ,, others , 

and it seems to us th at a very. lenient 

sentence indeed was imposed upon a man · 

in a position of trust who k~nowinit-tWo.y 

his acti ans en ab led others wrongfailly to 

steal from his employer continued that ,,, 
activity for two years and enabled large 

sums of money to be taken from the right- .:.., 

ful owner. 

1 

He do not feel that there is any case to 

interfere with His Lordship's sentence. 

The appeal will therefore be dismissed. 

PRESIDEN'r--

FIJI COURT OF APPEAL 


