IN THE FIJI COURT OF APPEAL

At Suva

At

Civil Jurisdiction :

CIVIL APPEAL NO. 10 OF 1991 g
(Civil Action No. 711 of 1986) |

BETWEEN:

BA MEAT COMPANY

- APPELLANT
-and- b

IBRAHIM * RESPONDENT

Mr. G. P. Shankar for the Appellant
Mr. V. M. Mishra for the Respondent
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Date of Hearing : 6th August, 1992
Date of Delivery of Judgment 18th August, 1992
© g

JUDGMENT:

é to this appeal will

An outline of .the Tacts that give his
‘ s
explain this Court’s decision. !
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The Ba Meat Company (appellant). is ‘an unincorporated

voluntary association with 17 partners, régistered as such and

. . | i ' ;
trading under that name. It appears thaﬁ there were two chegues

i

given to the plaintiff (respondent) whiohiWeré dishonoured. The
P

respondent brought proceedings against‘ghe firm; there does not

t

seem to be any doubt that in Fiji a parﬁnér?hip may be sued under

its firm name. Judgment in default oF’appéahance was signed on
17th August 1985. ’
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The respondent then commencedbankruptey proceedings against
two of the partners. This is also a perm%ssibIe process. Formal
notice of demand for part of the judgheptfdebth>$4,806.00, was
made by notice dated ésth November, iéeé.f It was not complied
with. A petitjopvto appoint a receiver pf the assets of the two
persons was theh issued, returnab]e before the Court on 24th
February, 1987. It was certa1n1y before the Court onh 20th March
1987, when counsel for both sides appeared, and again on 10th
April. ©On 8th May 1987 both counseliwere?present, but counsel
for the judgment debtor, shown as Ba Meat Cpmpany, sought and was
granted leave to withdraw "as he 1acke instriuctions™. A
receiv{ng order against the two partneﬁs was made on that day,

|
and formally jssued on 26th May, 1987.'
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On 19th Junhe, 1987 two summone Were filed. One was a

summons headed "$Summons Exparte”. It spught an order "that the
i |

Receiving Order made against him be NOT pbb]ished". The other

: ! o Lo
was a summons seeking an order that the receiving order made on
' i ' c
i . ’ i | . 1 S "
8th May, 1987 bg’ rescinded. Both app11cat1ons appear to have

)
i

been made on behalf of the "Debtor",;spown as Ba Meat Company.

They were acoompan1ed by two aff1dav1ts, both sworn by the two
partners One asserted that they had fu]?y pa1d the debt, that
they had appTved to the Court to resc1nd the order, and prayed
for an order that the receiving order be not published”. The

other affidavit asserted as follows:.

"4, THAT we have made the nepeéEary arrangements
with the Solicitors for the Judgment Creditor for the
pavment of the Judgment Debt and they are satisfied
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oy ,
with the 'said arrangements and thekefbre have no
objection " for rescission of the Order made by this
Honourable Court on the 8th day of May,;7997.

- 3._

5, THAT on the grounds aforesa7d I pray to this
Honourable Court to rescind the Rece7v7ng Order made
against us.

These were followed by another summonsf fH1éd on 24th June 1987.

i
It sought an order “that pub1icatign§ or advertisement for

Receiving Order be stayed, and that a11ffukther proceedings 1in
this matter be stayed”. A1l three summoﬁs were made returnable

in Chamberé.

They were deéWt'with, presumably a1j three, on 14th August
1987. On that day, the Judge’s notes 1nd1cate that counsel for

the Jjudgment d@btor sought an adJournment "for 1 wk to enable

payment”. The matter was adjourned f0r~argumeht with the notes
indicating that ah application for ?eéciésﬁoh and supporting

papers was to be ‘served on the judgmeﬁtzcreditor within 7 days.

After 5 adjournments, a summons, rethrnabTe before a Judge 1in

Chambers, was filed on 25th March {988 haking‘the following
application: : ' ﬁ
P
o
"(a) The Receiving Order 1is .1rregu7ar and or
nu777ty and ought not to have been made;

(b) That the said Rece7v7ng Order be set aside.
|

By that stage the Official Receiver sta%ed that he had received

{
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$52,000.00 cTaimé. On that day the mgtter was adjourned and

thereafter on aqpther 9 occasions. bur1ng the course of those
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adjournments, counsel for the judgment debtér, on 20th May 1988

stated that "some arrangements made fdf baymeht", and on 14th
October 1988, that by 3rd December 1983 "beBtor could have loan
from Westpac”. On 2nd February 1989‘4£he Official Receiver
reported to the Court that he had rece1ved proofs of debt

totalling $76,651.42, all of which rema1ned;unpa1d.
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Eventually the matter came on for hearing on 14th April
1989. 1In the meantime an affidavit had :be%en filed by one of the
partners of"the appellant stating that E"to the best of his
knowledge, inforﬁation and belief thé debt claimed is not the

debt of Ba Meat Company, a firm", and asking: that the receiving

order be rescinded. A further affidavﬂt by another partner

averred that certain payments had notibéen;deducted from the

amount claimed by the respondent. ' Whaq either of these

affidavits had to do with the matter is;dffficu]t to perceive.
: Py

i
.

Judgment was given on 18th January 1991. - In the meantime
very lengthy written submissions had:beén filed as required.

. :
The judgment was as follows: D f
|

“This is an application to have the Rece7V7ng order
made on 8th May 1987 be “"set aside”.

No hard and fast rules can be Pstab7ished as to when
the Court will rescind a receiving order on the
ground that it should not have made.: The court’s
discretion will be exercised takzng all relevant
considerations into account. There'is nd doubt the
existence of debt. I have g7ven fu77 considerations
to the qubm7ss7ons filed and I am not prepared to
rescind the order. ‘ .
P

s

. ¢
¥ v
N

RELLEE (12 )



:;/,kf”

g7

N
The application was dismissed.

The appellant appealed. Wa do"nbt believe that it is

necessary to set out the grounds of appeal.’

In his’ submissiqns to this Cgur£, theﬁ_respondent
immediately raised a preliminary poinﬁi{nameTy that the order
made in - the High Court refusing thé application was an
interlocutory order. The application referre&bto appeérs to be
that of é5th Marcﬁ 1988, seeing that wasjthe application to set
aside thé reéeiving order, notwithstanding fhe expressions used
by the Judge, Indeed the formal order drawn up and entered on
24th January 1991, from which this aﬁbea1 is brought, on]y‘
refers to the summons dated 25th March 1988. Whoever™ had the
task of drawing up and settling the okdéﬁ seems to have been a

t

bit dubious by reason of the wording of the judgment, because it

says:

. . N . , g

“IT IS THIS DAY ORDERED that the Summions dated 25th
day of March, 1988 to rescind or set aside the
Receiving Order be.dismissed with costs.”

) -

However it 1is clear that the appeal is from the order made on

the summons to set aside the receiving brdqrfé'we doubt if it

1

matters anyway.



The Court of Appeal Act, Cap 12 é.ﬂZ provides:
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(f) W7thout the leave of the judge or of the
Court of Appeal from any 7nter70cutory
order or Jjudgment made ‘or given by a
Judge of the Supreme Court, except in the
following cases, name]y -

(771) where an injunction or the
appointment of .a receiver is
granted or refused;”

The time for filing and serving a notice. of appeal from an
interlocutory order is 21 days (Court df Appeal Rules, r.16),
although the Courtyhas power to extend the time within which an

application for leave to appeal may be'made,

The order from which this appeal is brought was clearly an
interlocutory order. It did nhot dispdsé;of‘ﬁhe proceedings or
bring anything to a conclusion. It jeft the parties exactly

where they were, namely with the proceédings on foot and a
receiving order 'in force. The mattér can¢ be tested by

considering the position had an Ordqr 'éétting aside or

rescinding the receiving order -been madé.z In such event the
' P i

proceedings were still on foot; the petitﬁon,was still in force;

another receiving order cou1d'have beén sbught, for example

against the firm or all the partners, an amendment sought, and
S

-
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so on. So the order made by the Judge on iSth January 1991 was
~an interlocutory order. No appeal 1ie§ thﬁout leave; leave has

never been sought or given. ;

It was not argued that the except%on;ih 8.12(2)(F)(i1), set
out above, applies, but it is desiréb1e to refer/to it. The
appeal here 1is not an appeal from én order dranting the
appointmenﬁ of a receiver. The order appointing a receiver was

made on 8th May,;1987. No appeal against the making of that

order ha§ ever been TJTaunched. Way downithe track, some ten

months later, on 25th March, 1928, an application to have the
apppqinﬁment set aside (or rescinded) was made to the Judge 1in

Chambers. That does not fall within ﬁheiterms or meaning of the

exception. . .
!

An app]icatibn was made at the hearinggbefore us to grant

the necessary Jleave to appeal, ;ng to extend the time
accordingly. Apart from the mere lapée{Ofitime - over 4 years -
and the fact that to grant the ap;eéi would not bring the
proceedihgs to an end anyway, would ée?éuiﬁé uhjust. Besides,
the history as we have outlined it, ﬂnﬁ}cates the complete lack
of merit in the application. It is fé?dseeﬂ
i
It is not necessary to deal wﬁthéthe other preliminary

point raised as to why this appeal sﬁ@d1d fail in limine, namely

! t

that the receiving order was made agaﬁhst 2 persons by hame,

whereas the application to set asideftﬁat order was made by the
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firm, Ba Meat Company. That firm was?tﬁe entity in respect of
which the origiha1'judgment WAS signed& ﬁhe bankruptcy petjtion
was sought, and the receiving orde% made,, inh separate
proceedings commééced against the two{ihdividua1s< The point

1

]

_ }

may have some merit. !

},,
The formal oﬁder is: appeal dismﬁséed.
{ : -
[
Should any of the parties wish t3 make submissions on the
question of costs we will decide that %fter hearing them.
Jo
//{L«A/ngﬂ¢i %Cﬁb/KXJLn e,
Mr Justice Milchael Helsham
President, Fiji:Court of Appeal
¥

Sir Mari Kapi
Judge of Appeal




