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,· 
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' : ! 

J U D G M E N T 

An outline of .the facts that give ris~ to this appeal will 
• I 

explain this Court's decision. 
J .·, 

The Ba· Meat Company (appellant)i is •an unincorporated 

voluntRry association with 17 partners,· regi'stered as such and 
; ! I 

trading under that name. It appears thal the~e were two cheques 
I l ! ; ,'', 

I ' 

given to the plaintiff (respondent) which:~er~ ~ishonoured. The 
i ! : 

respondent brought proceedings against.ihJ f~rm; there does not 
. l· ·.: : ! I 

seem to be any doubt that in Fiji~ partn~rship may be sued under 
. ·: I ; 

its firm name. Judg~ent in defRult of app~a~ance was signed on 

17th August J~:;s'~. 
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The respondent then commenced bankruptcy proceedings against 
;t 

two of the partners. This is also a perm,ssible process. Formal 

notice of demand ,for part of the judg~e~t 
i 

.
1debt,_ $4,806.00, was 
l .. . • 

i 
. I 

made by notice dated 26th Nov ember, 1.986. It was not complied 

with. A petition to appoint a receiver of the assets of the two 

persons was then i ssu~p, return ab 1 e ::beto~e the Court on 24th 
' : 

February, 1987. It was certainly befo~e! t~e Court on 20th March 
' 

1987, when counsel for both sides appefured, and again on 10th 

April. On 8th May 1987 both counsel wdre present, but counsel 

for the judgment debtor, shown as Ba Meat company, sought and was 

granted leave to withdraw as he 1 acks i nstrlict ions". A 

receiving order ~gainst the two partne~s was made on that day, 
I 
: 

and formally issued on 26th May, 1987. 

On 19th June, 1987 t1,,o summons were filed. One was a 

' 
summons headed "Summons Exparte". It spught an order "that the 

: I 
' I Receiving Order made against him be f\lOT published". The other 

! ~ < 

. i ; .. , . 
was a summons see!< i ng an order that the receiving. order made on 

8th May, 1987 bi~t rescinded. 
I 

l j 1 , 

Both applications appear to have 
' ' been made on beha 1 f of the "Debtor",, shown · as Ba Meat Company. 

. ' ; 
: 

They were accompanied by two affidavit~, ·both sworn by the two 

partners. One asserted that they had f,uliy paid the debt, that 
: ; 

' : i 
they had applied to the Court to rescind 

1
the order, and prayed 

for an order that the receiving order "be not published". The 

other affidavit asserted as follows:-

' ' 
"4. THAT Ive have made the necessary arrangements 
1-1ith thf: Solicitors for the Judgment Creditor for the 
payment of the Judgment Debt and they are· satisfied 

' I . 
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I 

with the said <'lrrangements and therefore have no 
objectiotr•for rescission of the Order rrlade by this 
Honourable Court on the 8th day of May,; 1997. 

' I i ; 

5. THAT on the grounds aforesa'td;I pray to this 
Honourable Court to rescind the Receivin'g Order made 
against us. ! 1 

These were followed by another summons; f~led on 24th June 1987. 
i, 
1' 

It sought an order "that publication ;i or advertisement for 
I '! 

Receiving Order be stayed, and that all 'further proceedings in 
·' ' 

this matter be stayed". All three summons were made returnable 

in Chambers. 

They were de~lt with, presumably al~ three, on 14th August 

1987. On that day, the Judge's notes indicate that counsel for 
.; 

the judgment debtor sought an adj ou rnrnent • "for 1 wk to enab 1 e 

payment". The matter was adjourned f6r 'argument with the notes 
' . 
r ! 

indicating that ah app 1 i cation for resc i ss'i on and supporting 
l 

papers was to be ;served on the judgment :creditor within 7 days. 
,: i ' 

After 5 adjournments, a summons, returnable before a Judge in 
. I 

Chambers, was filed on 25th March 1988 tnak i ng the f o 11 owing 

application: 

"(a) 

(b) 

,i 

I 
,/ 

•i 
Tile Receiving Order is 1 irf:egtJlaf, and or 
nullity and ougf>I; not to hav~ been made; 

I : 
That the said Receiving Or-derl, be set aside." 

' ' 

' 

By that stage the Official Receiver ~taled that he had received 
' :. ! ' . 

. I . 
$52,000.00 c1aims. On that day the, m,atter. was adjourned and 

' ;· 

thereafter on another 9 occasions. 
t'i 

bu~in1,the course of tho~e ,. , : ' 
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I' 

adjournments, counsel for the judgment debtor, on 20th May 1988 

stated that "some arrangements made for payment", and on 14th 

October 1988, that by 3rd December 1988 "Debtor could have loan 

from ~estpac". On 2nd February 1989; the Official Receiver 

reported to the Court that he had ·received proofs of debt 

totalling $76,651~42i alt of which remained:unpaid. 

Eventual1y the matter came on for Qea.ring on 14th April 
i 

1 989. In t.he meantime an affidavit had ·be:f-:!n f i 1 ed by one of the 

partners of the appe 11 ant stat. i ng that · "to the best of his 
' 

lrnowledge, information and belief the debt claimed is not the 

debt of Ba· Meat Company, a firm", and asking. that the receiving 

order be rescir:-ided. A further affidavit by another partner 
i 

averred 
r 

that certain payments had not .. been: deducted from the 
. 

amount claimed by the respondent. What either of these . I 

affidavits had to do with the matter is d~fficult to perceive. 

Judgment was given on 18th J anua.ry 1991 . • In the meantime 

very lengthy written submissions had' 

The judgment was as follows: 

been 
I 
I 
I 
I 

' 

;f i 1 ed as 

"This is an application to have the Receiving Order 
made on 8iP!. Hay 1987 be "set aside". ; 

No hard and fast rules can be estab 7 ished. as to when 
the Court wi 7 7 rescind a receiving ·order on the 
ground t!Mt it should not ht1ve made. i The Court's 
discretion· 11177 be exercised taking'. 81'.7 relevant 
considerations into account. There I js nd doubt the 
existence of debt. I have given full considerations 
to the supp1jssions filed and I am not preparrd to 
rescind the order. ,. i • 

r I 

required. 

' I 
i •' 
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The application was dismissed. 

The appe 11 ant appea 1 ed. 'vie do not believe that it is 

necessary to set out the grounds of appeal.· 

In his submissi~ns to this C'ourt, the_ respondent 
' ! 

immediately raised a preliminary point,: namely that the order 
! . . 

made in the High Court refusing the. application was an 

interloc~tory order. The application referred to appears to be 

that of 2_5th March 1988, seeing that was the application to set 

aside the receiving order, notwithstanding the expressions used 

by the Judge. Indeed the formal order drawn up and entered on 

24th January 1991, from which this appeal is brought, only 

refers to the summons dated 25th March 1988. Whoever·· had the 

task of drawing up and settling the o~det seems to have been a 

bit dubious by reason of the wording of the judgment, because it 
I 

says: 

"IT IS THIS DAY ORDERED that the Sumnions dated 25th 
day of March, 1988 to rescind or set aside the 
Receiving Order /Je dismissed with costs.:" 

However it is cleir that the appeal is fr6m the order made on 

the summons to set aside the receivin~ brdor:' We doubt if it 

matters anyway. 
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' The Court of Appeal Act, Cap 12 s.1,2 provides: 

"12.-(1).;. ~ ..... 

(2) No appea 7 sha 17 lie-

I , 

' ' ' ' 

; I 

... 

(f) without the leave of the 'Judge or of the 
Court of Appeal from ariy interlocutory 
order or judgment made or' given by a 
judge of the Supreme Cour.t, except in the 
follo1ving cases, namely.'.- : 

: : 

( j) • • • • • • • • • • • I : 

(U) where an injunction or the 
appointment of a receiver is 
granted or refused;" 

The time for fi 1 ing and serving a notice of appeal from an 

interlocutory order is 2·1 days (Court of. Appeal Rules, r.16), 
' ' 

although the Court has power to extend the time within which an 

application for leave to appeal may be m0de~ 

The order from which this appeal is·brought was clearly an 

interlocutory order. It did not dispos~ of the proceedings or 
! 

bring anything to a conclusion. 

where they were, namely with the 

It ·1 ef t the parties exact 1 y 

proceedings on foot and a 
t i ! ~ ~ :' 

receiving order 'in force. The 

considering the position had an 

rescinding the receiving order ·been 

matt,e,r 
: 

order 
• I 

'' 

made. 

l C~l'n c be tested by 
I .:f 

setting aside or 

In such event the 

proceedings were still on foot; the peti~ion was still in force; 

another receiving order could have beens.ought, for example 
I i l ; 

! 

against the firm or all the partners, ari :amenament sought, and 
I I 

I : 
t ' 
! 
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I' 
I_ 

so on. So the order made by the Judge on 18th Janua~y 1991 was 

· an interlocutory order. No appeal liei Jit~out leave; leave has 

never been sought or given. 
I' 

It was not argued that the exception' in s. 12 ( 2) ( r°) (ii), set 

out above, applies, bu~ it is desirable to refer /to it. The 

appeal here is not an appeal from an order granting the 

appointment of a receiver. The order adpointing a receiver was 

made on 8th May,,. 198 7. No appea 1 against the maid ng of that 

order has ever been 1 aunched. Way down· the track, some ten 

months later, on 25th March, 19~,8, an application to have the 

apppo i ntment set aside (or rescinded), was made to the Judge in 

Chambers. That does not fall within ~he' terms or ~eaning of the 

exception. 

I 

An app 1 i cation was made at the hearing! before us to grant 
' ' 

the necessary leave to appeal, ~nd to extend the time 

accordingly. Apart from the mere lapse of time - 9ver 4 years -

and the fact that to grant the 
I . 

appeai .would· not 
i 

bring the 

proceedings to an end anyway, would be:quit~ unjust. 13esides, 

the history as wef "have out 1 i ned it, \nd i cates the comp 1 ete 1 ack 
! , I . 

of merit in the a'ppl ication. It is refused. 1 

It i s not n e c es s a r y to de a 1 w -i th : the o the r p re 1 i rn i nary 
l i 

point raised as to why this appeal should fail in limine, namely 
! ' 

that the receiving order was made aga:ihst 2 persons by name, 
! . 

i 

whereas the application to set aside:t~~t order was made by the 
' 
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firm, Ba Meat Company. That firm was 1th~ ~ntity in respect of 
I ' 

which the orig i na 1 judgment was signed\; the bankruptcy . I . . 
was sought, and the receiving orlde_r made., 

proceedings commenced against the two: i hd iv i dua 1 s 

may have some merit. 
1· 
I" 
I 

The formal order is: appeal dis~is~ed. 
I 

I 
I 

ih 

petition 

separate 

The point 

Should any of the parties wish td make submissions on the 
I 

question of costs we will decide that ~fter hearing them. 

I 

" 
_/1..~r!,,~ ~~J~ ~ 

• • • • . •••••••• 1 •• '. • • • • • • • • •••••• 

Mr Justice Mi~h~el Helsham 
President, Fi~i~ Court of Appeal 

I .II ; $ ("."• i 
. __ ,$/ .,;!l::1 ( ~:•". :: ' •. 

~i~~~~~~~~~; ...... . 
./ 

.,.-­_.,.,.. 

~L. I i j' 

·····~---~·-·············· 
Sir Mari l<api 
Judge of Appeal 

; 

'· 


