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,JUDGMENT OF 'I'HR COURT 

The Appellant was charged and pleaded not guilty to an 

.::: :'fence of murdering Jee t K!1a.r d/o Ni ra.11Ja11 Singh on the 

!2th of February 1988. He was tried in the High Court at 

S1.:·:a before a judge and 3 assessors. The ;1.sse s sors 

returned the unanimous opinion that the Appellnnt was not 

-stt i1 ty. The learned trial judge then adjourned the trial 

•int. i 1 the foll owing day and on resumption delivered a 

l h e aaseYsors and 

'=on,·ic ted the Appellant of Na.nsl a.ughtcr. The rc,a ft er the. 

.-\ppellant sentenced to 3 years imprisonment. 
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Appella_nt has advanced 5 grounds of appeal against The 

Conviction and sentence as follows : hi s 

(a)' That the Learned Trial Judge erred in law and 
in fact in failing to consider the conflicting 
evidence of the state witnesses. 

{ b) That the Learned Trial Judge erred in _law and 
in fa.ct in failing to consider the defence 
submission as to the mode of identification. 

(c:) Thllt the Learned Trial Judge erred jn law and 
in fact in disregarding the uruwimous verdict 
of all the assessors . 

(d) That under all the circumstances 
consideration of all the evidence of 
the finding of the Learned Trial 
unsafe unfair and unreasonable . 

arid _in 
the case 

Judge is 

(e) That the sentence of the Learned Trial Judge 
is too harsh and excessive and is not 
supported by the facts of the ca.se. " 

It 1s convenient to deal with grounds (a) to (rl) together 

n3 t hey collectively attack the judgment of the learned 

t r ial judge convicting the appellant, and , although each 

:·.-iises a distinct ground of complaint they may all be 

succinctly compressed into a single question, namely 

,, 
Was the 1-ea.rned tria.l judge entitled on the 
evidence before him -to disrege.rd the une.n.i.mous 
opinions of the assessors? " 

! ri ans,,-ering the question it is n ecessary to briefly 

~ 0 ~sider the legal position as set out in th e provisions 

:: the Crimina.1 Procedure Code C~-1p , 21 , 

S~ction 263 1 & :-,· s d o1.:n that the mode of trial i n the 
.~'1 ~)::-eme Co11rt ( nor~· the f!ig•h Court) shall be by a judgP. 
•.:it tin-,,· 

:, ,.;ith 2 or more assessors. In this case the 

<-.P-=llant. ..;as tried before }fr . Justice Jesu ratno.m and 3 

:::2.le assessors . 
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Section 299(1) requires each of the assessors to state 

hi 5 0pin ion orally of the guilt or otherwise of the 

accused to the judge after he has summed-up the case to 

them, Her~ the trial record reveals that each of the 3 

~ssessors orally expressed the opinion that the accused 

'Not Guilty'. ~.;.;\5 ; 

rhen Section 299(2) pr?vides so far as relevant for our 

present purposes : 

"(2) The judge shall give judgmenl, but in doing so 
shall not be bound to conform to the opinions of 
tlie assessors: 
Provided that, . • . ..•.. .. when the judge does not 
agree with the majority opinion of the assessors, 
he shall give his reasons, which shall be written 
down and be pronounced in open court for differing 
with such majority opinion . .. . . .. " 

Ciearly the opinions of the assessors in a trial in the 

:-ligh Court are not bind i ng on the trial judge; but if he 

J~s2grees with the assessor's opinions , then he is 

~equired to give written reasons for differing from them . 

~hilst we would not seek to categorically prescribe the 

circumstances in which a. trial Judge may overrule the 

11nanimous or md>:iri ty opinions of the assessors a 

- - ~~~nc2 to some of the prior judgments of this Court on 

the subject should be helpful. In Apakuki Saukuru v. R. 

Cr. App. No . JS of 1981 this Court referred to decided 

c-a~es which provide "some guidance to the proper exerc.i se 

of these pr.'1.rticular judicial powers". 

,, .. •::g:ote the following passages appearing on pages 1-1, 15 

urid 16 of this Court.'s judgment. in t\pakuki Saukuru's 
:i r.,peul : 
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The earliest case a..ppea.rs to have been Rau, Lal v. 

The QJJ~~n (Cr. App. 3/1958) in which the folloriing 

pe,.ssages appear . Pie quote -them fro111 the judgment 

i n .R~l!!. Ba.l i v. IL ( 1 .960 ) 7 F, L. R. 80 a. t 83 

" ' Tn order to justify ,"t Court in d1: fferir1g from 
the unanimous opinion of the a.ssessors ,,,ho 
J<.'ere .in a f,:1. vou.ca.bl e position to assess the 
reactions o_f a man of the class and race they 
would find the accused to be, there must be 
very good reasons reflected in the evidence 
before that Court' ..... . 

~A trial judge would require to find very good 
reasons indeed, reflected in the evidence, 
before being justified iJJ differing from an 
unanimous opinion of the assessors on such a 
ques"t.io11 of fact. ' " 

With reference to that passage I however, j t was 

said in Ra~ Bali's case , at p . 83 

,, 
It will be observed that, in both of tb-).Se 
passages, the Court was careful to limit its 
propositions to the particular sort of 
question which ,2rose in ihat case, namel.y, the 
probabl.e rPactions to alleged provocation of 
a man of a particular class a.nd ra.ce; and th.is 
present Court does not doubt that, on st•ch a. 
question, the .fudge ought not to differ from 
a. unani.aous opinion of assessors unle.,,s he can 
find and can f.i.nd 'ref.Zected in the 
evidence ' - very good ren.sons for so doing. 
But it would be rvrong to ex-ec t this in to a 
f:,'ener~l proposition appljr..able in a]l cases. 
In general, i l is enough it', as in tho present 
CE-:.se, the Judge p1·oceeds on cogent and 
cs..reful.ly reasoned grounds bBsed on the 
evidence bef'or-e him and his vierv~ a.fl to 
credibility of witnesses and other relevant 
considei·:,if,ions. " 

The Privy Council jn r.c. Appeal )lo. 18 of l8fil 

upheld the action of t.hc tr:i a.l judge in fl..J~!!!_Ral_i' s 

case and sustained the conviction, s~ying 

1 
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'This was a strong course to ta.lea but there 
is no reason to think that tl1e learned Judge 
did not pay fu_ll heed to the views of the 
assessors or to the strilring circumstance tha,t 
they were unanimous in favour of acquittal. 
Nor is there reason to think that he wa.s 
1wmindful of the value of their opinions or 
their qualifications to assess the testimony 
of the various witnesses in a case of tliis 
nature. In his SUilllDing-up he had said tba.t 
their opinions would carry great weight with 
him. The decision of the learned Judge was 
based upon his own emphatic conclusions in 
regard to the evidence. 

Their Lordships can discern no error in the 
approach of the learned Judge in arriving at 
his positive and affirmative conclusions 
It is manifest that hi s acceptance of certain 
rvitnesses and his rejection of others made him 
satisfied beyond even rthe slightest shadow 
of doubt' of the gui 1 t of the appel 1 an l. 1 

'' 

In Narend ?rasad v . Reginam (1971) 17 F .L.R. 200 

this CourL having quoted that passage of the Privy 

Council's judgment, said, at p. 220 : 

II The judgment of the Privy Counc.il upheld the 
action of the trial Judge a.nd sustained the 
conviction. We a.re are of the opinion that. 
the passages quoted from thei:r· judgment wo1.1ld 
apply with equa.1 force to the case before this 
Court. We are satisfied that ample reasons 
did exist for the action of the leerned trial 
Judge in differing from the opinion of the 
assessors, and that proper considerat.ion had 
been given by him to all the factors 
involved . " 

The same authorities were refer-r-ed to in ..S..b..i.b! 

Prasad v. R. (1972) 18 F.L.R. 68, and at page 71 

thi!=: Court said: 

" As reg,'¾rds the second ground of flppeal, it is 
true tfw.. t if a .T1.1dge is to differ from the 
opinions of the assessors he must have cogent 

, 
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reasons for doing so and those reasons must 
be founded upon -the weight of the ev_idcnce ill 
the case and must of course also be reflected 
in his judemen"t. " 

And later, referring to the Rnm Bali case 

,, That is lhe case here. Those 'emphatic 
con.cl us ions' expressed in his judgment a.re all 
the reasons which n trial Judge requi c·es for 
differing from the opinions of assessors. 
1''he learned ,Tudge, in his .Jength_v summing up 
to the a~sessors, stressed that he would give 
weight to their opinions, and we have 110 doubt 
that he considered them carefully. " 

the 9e.t1kuru appeal and quashing 

con\·iction for murder and substitutir.g it 

his 

with 

~~nslaughter the Court of Appeal asked 

" 

'-"1+er 

II 

If the ID,'3jori ty of the <'J.ssessors thought there wa~; 
a doubt, ha.s Lhe learned Judge g.iven emphatic 
conclusions reflected in the evidence for excluding 
that doubt? " 

in the same judgment, the Court said 

. . . . . but when a Judge adopts 1-.,h;;. t the Privy 
Council called a strong line and overrules 
unanimous asses!.ors, we a.greti with the decided 
cases that his reasons must be coge~t and his own 
approach to the rel evall't law should be 
i mpecca.bl F-. " 

109 of 1985 this Court 

::-en-. iction in which the unanimous opinions of' the 

in o •;er - r i d de n by jud!',;e 

·.:·~ ... :nst.anc:es not dissimilor to the present appeal .. ~t 

f};ure 4 of the- cyclostyle judgrn~nt this Court ~aid 
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,, Now there are cases from time to -time in Fiji where 
a judge does conv.i ct in the face of con tra.ry 
assessor opinion . 1'hese cases are rare and in our 
experience are one¥ s where the evidence against an 
accused is so over-whelmning and so affirmatively 
established that one can say that the assessors' 
conduct was perverse . 

,, 

Then at page 5 i n dealing with the quest i on o f assessing 

~redibility this Court said : 

In matters of this sort, where credibility is in 
issue, we wou_ld like to say, from not 
inconsiderable experience on the bench in criminal 
proceedings, that the status of being a judge does 
not confer any advantage , in the field of assessing 
truthfulness, over arJy other man of the world. 
Indeed the contrary is sometimes suggested. That 
is why we have assessors or juries . 11 

i~ thjs case 3 citizens, a training officer, a salesm~n 

:rnd an aerial surveyor having seen nnd heard all the 

e\· idence in the case and after having heard his 

:o rdship's detailed summing-up to them , unanimously 

~~cided t h at the appellant was rno t guilty' of any 

It is clear that a Judge in Fiji is entitled in law to 

Jisagree with the majority opinions of the assessors , and 

e~en where they are unanimous, but hi s reasons fo r doing 

so must be cogent and they should be clearly stated . In 

cur view t hey mus t al s o be capable of withstandin~ 

c:-iUcal e xami nation in the light of the who!<:' of the 
0 ~~dence presented in the tr ial .· 

.:-, this case the learned judge g~n·e his reasons for 

:: :f"lring from the unAnimous opinions of the assessors in 
:-. J . 
- · page doc ument entitled JUDGMENT. 
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In brief the learned tr~al judge accepted the appellant's 

confessional statement as accurate and credible. There 

was also the independant supportive testimony of the 

three principal p rosecution witnesses Naseeb Kaur, 

sumintra. rla.ti and Filimone Serua.. The trial judge also 

~ccepted that the deceased died as a result of the brain 

injury she sustained when she was assaulted by the 

appellant and then dropped from a height onto an area of 

!'ocks and stones . In the e\·ent he was satisfied tbat 

:here was sufficie nt evidence to convict the appellant of 

Ha.nsla.ughter. 

Were t he assessors' opinions so erroneous or contrary to 

the evidence led in the case as to tantamount to being 

'perverse' or ca.ri they be explained .away on any other 

b.-7.sis ? In his judgment the learned judge went to 

considerable lengths in trying to explain the assessors' 

~pinions but was finally driven to conclude " 

ve.l'dict is i.nexplicable on ariy basis''. 

their 

~ith respect to the learned trial judge we do not agree . ----------------
we do not kno\-1 what e·vidence tne· assessor~ ~ccepted or 

rejected nor can ..,·e maKe 
·--------

any findings based on 
- ----

::r-etlibility of witnesses . We are entitled however, to 
------------ -

3ccept and act upon the sworn evidence led in the trial 

?n determining whether the learned trial judge erred in 

:iis reasons for over-ruling the unanimous opinions of the 

Fir-stJ.:r, the trial jucbJe statE:s in his judgment t ha t 

there was no reason for the assessors to reject the 

-~Pellant 's ccniessional sts~ement. There are good 

-sr-ounds to surmise that the assessor·s coulci not have 

: •. :.. "'' c: h c d a n y ...,_ e i g h t. ta the a pp e 11 an t ' s c o t1 f es s ion al 
<;tetemcnt , 

7 
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~~~ ftssessors could have believed that the appellant was 

... , ~ ted by the police and there is cogent evidence that 
....... ,., I • -

?cinted i~ that direction. Nasceb Kaur, one of the two 

: -=~ ;:-rosecu t ion witnesses, in describing the appellant's 

rt f''P 1,arance at the identification parade which was 

-::d ue ted during the appellant's pol ice interview , said 

.:. ~:,•, ::ross-examination at p. 17 of the record : 

There were about 10 Fijians in parade. There was 
no one similar to him . He r,1.as totally outstanding . 
Accused had sr.,ollen lips. Swo)lcu on one side. 
1'here was some swelling a.round the eyes. t , 

:h~ :rial judge also had before him the sworn evidence of 

• .~-:' prosecution's witness E'J1Josi Radio who had testified 

1:be:.•it ::.:1 cross-examination that after he and the accused 

~ t! !·•~ c.aken to the:- police station they were both beaten up 

~~e police and questioned in a harsh and rough manner. 

;•.•.· t-:i o s.::u,· the accused's face was swollen. 

\::~ough the trial judge did not allude to this evidence 

i~ his ruling in the t r ial within a trial or refer to it 

~:: his summing-up to the assessors nevertheless it was 

~~idence which they were entitled to consider in 

:-:·.ermining ,;,hat weight (if any) they could attach to the 

1 .:.:-11i:;cd' s confessional statements. 

· :. r:n the,e:- is the ondisputed c\·idencC'! of Lhe riefenc,J 

•,: • :ie3.s Netani Hotoka.i who had at ten-ied the same 

:-··:-.7:ific~tion parade and who a.lso testified al p. 147 

: '' the t. r j c-1. l ld t h i n f1. t r i al and at p • 2 7 9 i n the tr i al 

· · ··::!" t:rn.t he too had see>n the :?.cc11sed 's face, mouth, 

• '' ).t:.i cn-:eks "·ere swollen.. 

· ··· - L:i.~t~r -.·itnes s \,as not cross-examined on this 

.-.,,:,rtant aspect of his eviden::-e either in t he tt·ia l 
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within a trial or in the tr ial proper by the State 

p~0 secuto r but neverthel~~~ ;~unse: submitted that he was 

not worthy of credit, 

-~ Walter Berkley Hart (1932) 23 Cr . App . R . 202 wh ere 3 

:ilibi witnesses were not cross-examined, the Court of 

A?peal quashed the conviction and said at p. 207: 

" In our opinion, if, on a crucial part of the case , 
the prosecution intend to ask the jury to 
disbelieve the evidence of a witness, it is right 
and proper th8t that wi tness should be challenged 
in the witness box or, at any rate, that it should 
be made plain, while the witness is in the box, 
that Jii s evidence is n o t accepted . " 

In spite of this t he learned trial judge in his ruling in 

the trial Kithin a trial dismissed Netani's evidence with 

., !'.)ass ing reference to his long familiarity with the 

accused and an irrelevant eye-sight disability. 

: !I s ira i lar vein the learned judge ha-vi ng himself la id 

:~~ ~0undation for suggesting t hat the accused's swollen 

·:.:::~1th and lips we r e the result of a birth deformity , 

embarked on speculation that h a d no basis in the evid ence 

b~fore him as to t he cause of the accused' s swollen face, 

,:.•yes and l ips. He further enlarge d on his s peculation 

1.·nen h e sought to 'explain ac>'aJ· ' Naseeb Kaur' s evidence 

~s a mi stake . 

=~r,,:ing carefully cons idered the lear·ned t:r-j al judge , s 

:--~ling we are also left with the indelible impression 

Uia t he misdirected h im~e .l f as to the burden of proof in 

:-,;-gard to the admissibility of the accused's confess i onal 

!n the 4th paragraph of his rulin g in the trial within a 

:~ial the learned judge states : 

1 
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,, It is not enough merely to challenge the statement. 
Thero sbotlld be at lea.,qt some evidence to throw 
doubt, to throw suspicion. I 8lI1 most anxious to 
find out whether there could be a basis for the 
a.llega. ti on made by the accused. " 

:·hen in para.graph 8 the following sentence occurs 

" The accused has not succeeded in throwing any doubt 
on the admissibility o.f tfte statement. " 

And finally at paragraph 10 

" There should be crellted in my mind some doubt, on 
the voluntariness of the statement. " 

In the celebrated judgment of Ibrahim v. R. (1914) AC 599 

I.ord Swnner set out the classical formulation of the rule 

~cnce rning the admissibility of confessions ~hen he said 

clt p, 609 ; 

,, 
. . . ..... no statement by an accused is admissible 
in evidence against him unless it _is shown by the 
prosecution to have been a voluntary sta. temcn t 

" 

Then u1 DPP v. Ping Lin ( 197G) 62 Cr . .-\pp. R. 1..J Lord 

Horris in re-affirming the primacy of th~ rule observed 

::i.t p. 17 : 

" In my view, it is not necessary, before a sta.tcment 
is bold to be inadmissible bec1.wse not sho wn to 
have been voluntary, that •it should be thought or 
held tha.t. there was impropriety in tlrn conduct of 
the pe1~san to whom the s ta temcn t was ma.de. " 

"lear l y it is for the prosecut ion to affirmatively prove 

:.b~ 1.·oluntarin~ss of a confessional statement sought t. o 

h~ adduced in evidence and not for the accused to cast 
1 doubt in the matter , 
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In our considered view the evidence before the Court at 

trial within a trial stage certainly raised a i:.ne 
raasonable doubt which, had it not been for the trial 

,,,,jcte • s misdirection of himself as t o the hurden of 
J 4. => 

proof , would have been resolved in favour of the accused . 

~hen there is the statement about the ' rape story ' in 

tne penultimate paragraph of the trial judge's ruling 

:,he r-e he says : 

,, ·.the rape story recorded by t h e police gave the lie 
direct to t h e accused's complaint that he did n ot 
give it . The police must have certainly kriown by 
the 8tl1 from the medical exaroination of the 
decea~cd on the 5th that there had been no rape ." 

This statement is expanded in the suIJJming-up at p. 309 

of the record and repeated again in slightlf different 

;,ords in the first paragraph of the JUDGHENT where it is 

3sscrtcd as a fact in the following terms : 

,, 
The police hfid the ruedica.l evidence with thero at 
the t.ime r,;hen they recorded the sta tenien t of the 
accused, l-Thich r-Tould indicate that she had not been 
violated in any way sexually. " 

'••i th respect to tbe learned trial judge we ha\·e been 

unable to turn up any reference whatsoever in the court 

record to any such medical evidence being tendered by the 

rr0 secution nor does it appear to have been elicited in 

Lhe oral examination of any of the several doctors who 

··•'"'::<? called by the prosec11ticn during the co\.tr·se of the 

entire trial . 

. \. 

" .. . :it the police did have hm,-e\·er at th£? !:.irne of the 

·, o::-::: us!=d ' s inter\· l ew was a s-tatement from Emosi Radio, 
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If that statement followed his evidence in court before 

~ent back on it, then the police did have evidence 
he'"' 

the deceased had been sexually violated by the that 

d b{; t, in the absence of a complaint f ram the accuse 

victim the police would have known that the only charge 

could have been preferred at that time would have 

one of Attempted Rape . 

\r•edless to say no doctor could embark on an examination 

~~ a married woman who was unconscious and assert that 

;h~ had not been raped . Consequently there is no propet 

.,,. idence that the deceased was medical ly examined for 

evidence of rape . 

Ir1 our view contrary to what the learned trial judge 

thought that there was no reason why lhe accused should 

~onfess to rape when he had not committed it , his 

:onfession if anything lent weight to his complaint of 

assault against the police. 

The trial judge also relied very heavily on the evidence 

~f F~limoni Ledu a as the following passage in his 

judgment il l ustrates . He said at p . 319 of the record: 

" What is most important is t h at the assessors have 
lost sight of the importa.rico and significance of 
the evidence of Filimonf.7 Dedua. Ile is the man who 
connects all t h ese tit - bits and establishes beyond 
doubt that i t was no other thfln the accused whom 
h~ saw on the evening of the 4th and inferenti a.l.ly, 
from the description given by Sumintra W,'lti that 
be r-ras the person ,-.,ho at tack:ed Jeet Kaur on the 
5t;h. He had said tha.t from the description given 
by Sumintra Wa.ti 011 the 6th of the man and the 
descz·iption of' his clothes, he· thought that t.be 
suspect was the accused. He was a Fijian villager. 
There WllS no need for him to hEJve unnecesse.r.ily 
imp.Zi cated a fellow Fi Jian vi] Jager. It is 
significant that although on the 6th of December, 
Filimonc knesv who the a.cc used rva.s , he did not 
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volunteer to go to the police. . He probably 
thought, why should he put another Fijian villager 
i11to trouble? But, when tl1e pol ice went to him on 
the 8th, he straightaway told them rl/ho the suspect 
wa.s'. There r,1as no reason for the a.ssessors to have 
rejected tl1e evidence of Fil imone. Probably they 
did not reject his evidence but they die! not 
realise the significance of his evidence, because 
he r-1as r:wt one Tl/ho identified the accused at a 
forma..l identification parade. But, in my view, h.is 
identification and location of the suspect from the 
description g.i ven by .Sumintra ~iati cl inches the 
issue beyond any doubt. This circumstantial 
identification is of grea.l importance and 
significance . It is more important tha.n even 
formal i den ti fi cation llt a p1:u·acle . " 

:,,·ny the learned trial judge should have tl1 ..:mg:.::. '·;,1t such 

:rn ' i denti fica.tion 1 based on hearsay was more important 

than a properly conducted identification parade is not at 

~11 clear but in any event we canno t agree, 

:,·hc:n Ledua' s ev id enc e is properly considere d, it becomes 

apparent that the only relevant evidence he gives ( if 

any) is that on the day before the alleged offence he saw 

~nd spoke to the accused and at the time the accused was 

~earing blue shorts . He did not identify the accused as 

the person who committed the offence, he merely 

'believed' that it was the accused from the description 

given b y Sumintra rvati which more particular] y included 

that the offender also wore blue shorts . >l'eedless to 

~ay the physical description of the offender also fitted 

Oi1'l' Delai. 

l edtta ' s <?vicl.ence was of no value to the proSE!CUtion . -~ t 

best it assist~d the police in finding t h e accused who 

.-Jid h a,·e a pair of bl 1te :::.:10 rt s. 

!f anything Ledua's evidence assisted the accused ' s case 

~ore b y t hrowing consid erable doub t on the evidence of 
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the following manner; 

"roti incident'' that 

Ledua was a 

occurred at 

sumintra ' ~ house the previous night . He heard Sumintra 

.::.'.llling out "Fijian, thief, thief! " and almost 

immediately thereafter he met a Fijian youth running from 

Lhe direction of her house. He spoke to the young Fijian 

· .. ·ho turned out to be Emosi Radio. 

He did not see the accused at that time ancl only saw him 

~ 0 me time lat er after Radio had brought the accused to 

assist him to recover some pineapples that he Ledua had 

.,pparently improperly removed. 

The trial judge here again saw no reason why the 

1ssessors rejected Ledua 1s evidence. 

'·''-= doubt if the assessors did reject his evidence, as 

:~hey were quite entitled to, r·ather they may well have 

c;:-;nsidered that his evidence implicated Radio in the 

'roti incident' which in turn threw considerable doubt on 

Sumintra 's identification of the accused. They may also 

have considered, correctly in our view, that Ledua ' s 

~vidence as to the events of the previous night bore no 

to and was of little assistance in 

determining what happened or who committed the offence on 

the following day. 

;,·~ have also considered whether or not the accused's 

i~fence was properly left (if at all) to the assessors or 

'.:ons idered in his lordship's judgment and we are 

~~tisfied t h at this was n ot done . 

... t\u_gustil)_s:_Achµzi.a Kachikwl.! (1961) 52 Cr . rlpp. R. 538 , 

'.{ : :1 :'I L. J • in de 1 iv e ring t h e j u d gm en t. o f the Co u rt ·o f 

:riminal Appeal said at p, 541 
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Jt is a.sking much of judges and other tr.ibunals of 
trial of· criminal cl1arges to r e<.7u_ire tha. t they 
slwuld always be..ve in mind possible ,9,n sr>1ers, 
possible excuses in law r-1hich ha.ve not been relied 
upo~ by defending counsel or even, as has happened 
in some cases, have been expressly disclaimed by 
defending counsel . Nevertheless, it is perfectly 
clea.1.~ that this Court has a_lwsys regarded it as the 
duty of the judge of trial to ensure tha. t he 
himself looks for and sees any such possible 
a.n s ;.1cr s and refers to them in suraIDing up to the 
jury and takes , care to ensure tha. t the jury I s 
verdict rests upon their having in fa.ct excluded 
any of those excusatory circumstances. " 

In h i s defence the accused testified that o n the day of 

the incident he was attending a funeral gathe ring a t his 

unc l e 's place in Tacirua Village and knew no t hing a b o ut 

t h e incide nt until he was taken by the pol i ce s e v e r al 

He had never been to the de ceased' s h o use, 

That evide n c e was 'summarily dismissed' in the following 

p assage in hi s lordship's summing-up whe r e h e s a id at 

p. 314 o f the record : 

,, 
The 1 earned State Counsel sa.id tha. t the accused 
a ttempted to raise defence of an alibi but; it is 
not alibi in th£..t sense . Al.ibi me ans evidence that 
he was somewhe re el.Be perhaps ;uiles away. Herc is 
a ca.se where he said he was in the village. Ile 
could have b e en in the vi.Zlage for the funeral and 
he could have gone for a coupl e of minutes to the 
house of Jeet Kaur to commit this offence. No 
uthe r witnesses can come and say tha t the y saw him 
round the clock in -that funera l house. That, I do 
not think is a matter that.. should worry you. " 

t o t h e learned trial judge e v ide n ce i n 

support of an al ibi may b e defined as evidence t e n ding to 
'3\.c• · t> l, ., ,,., ,Htt l);.- reason of t h e prese n ce of t h e ~ccused at a 

~a~tlcular place or i n a particu lar area at a particular 

lime he ;...,~snot , or was unl ikely to have been , a t t he 

Piacc where the o ff e n ce is a lleged to have been co 111mil. ted 
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at the time of its alleged commission . This woul d 

certainly have been the n ature and effect of t h e 

accused ' s evidence if i t was properly left for t he 

consideration of the assessors as it should have been. 

Furthermore the undisputed evidence in the case is that 

th,.? accused's plantation is about 3 miles from th0 

deceased ' s house which, in turn is about 5 miles distant 

irom Tacirua Village where the funeral gathering took 

place . ,\ccordingly if the accused was at 1'3.ci ru.!t Village 

as he claims he was at the time of the incident he would 

have literally been »mi l es away" from the place of the 

::;•: ident n QJ.: do we consider that such a distance could 

ha\·e been trav-=•1 ~ •-~ 'u0t:1 •,-:ays in a " couple of minutes", 

to adopt his lordship's expressions. 

Ha-_· ing so dealt with the accused's E'!vidence it .is not 

$Urprising then that the trial judge nowhere referred to 

it i!l his judgment over-turning the unanimous opinions of 

<;,he assessors . He had jn effect disabled himself from 

properly and fairly conside ring the accused ' s defence . 

In ]harat v. The Queen (1959) A.G. 533 wh~re the trial 

J;,1dge had failed to properly leave the question of 

provocation to the assessor s and had failed to mention it 

in his judgment 1 iord Den ning in the course of delivering 

the reasons fol' the Privy Cou11cil 's advic!:" quashing the 

conviction said at p.539: 

" According to Section 2 46 of the Crimiria.J Procedure 
Code (now Section 263} the tr.ial is by the Judge 
'id th the aid of assessors'. The judge is not 
bound to conform to their opinions, bllt he musl at 
least take them into account. If they have been 
misdirected on a vi t al point, their opinions are 
vi tia. ted . . . . . . . . . He has, iil t r uth, bx h .is 
misdil:'ecti.on, disabled t h e assessors from giving 

'l 
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him the ai d which they should lrn.v€ given; and thus 
in turn disabled himself from taking their opinions 
into account as he should have done . 2~is is a 
fa ta..l f"l aw. " 

~rd later at p.540 after referring to the well-known case 

of Bullard y. The Queen [1957] A.G. 635 his J.ordship 

s;J.id: 

" The fai 1 ure of the judge to direct the assessors 
properly upon it, or to consider it himself in his 
summing-up, means that his judgment canno~ 
stand . " 

\eedless to say the assessors may well have been aware of 

the evidence of the distances involved in the case and 

may have rejected his lordship ' s directions to them in 

dc1ling with the accused's evidence, as they were quite 

entitled to. 

The main issue however in the case was the identification 

cf the accused and al though the assessors ~,ere not 

,-::irec ted to ignore Ledua. 's evidence in that regard as 

they should have been, neverthcJcss, they appear to have 

correctly done so. 

If we examine the evidence rel a ting to the idont i fica. ti on 

Parade it will become apparent that the pol ice went 

beyond permissible lengths to ensure that the tKo main 

identification witnesses would identify the accused. 

There is the quite inexplicable conduct of the police in 

showing both women the accused ' s pair of blue shorts at 

·::ie i r homes before they at t~nded the iden t:i f ic at ion 

P?.rade . Furthermore although the officer conducting the 

;:..arade denies it, Sumintra ftlati t estified that the police 

told her that the person she was to identify was in the 

:;:,arade J.ine-up , 
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fl,.: significance of this highly irregular conduct only 

. mes acparent when viewed against the accused's claim 

.:;~CC 4 -

-:hat he was made to change into his blue shorts befq]:'e he 

1
~:ended the identification parade. This latter fact is 

1 confirmed by the officer who conducted the ;,ttrt Y 
. ,.,~.::.if ication parade and Sumintra rvati, although, unlike ... ._ . 

\ 1speb they were unsure of the colour . 

•.. John Alexander Dickman (1910) 5 Cr . A.pp . R. 135 the 

·.:;•.rt. :>f Criminal Appeal said at p . 142 

.. rve need hardly say that we deprecate in the 
strongest manner a.riy attempt to point out before
hand to a person coming for the purpose of seeing 
if he cou.Zd identify another, the person to be 
.i dentif'ied, . . . . . . • . . if rve thought in any case 
that justice depended upon the independant 
identification of the person charged, and that the 
identification appeared to have been induced by 
some suggestion or other means, ~,e sbould not 
heRitate to quash any conviction which fol lowed. 
The police ought not, either directl.y or 
indirectly, to do anything which might prevent the 
identification frow being absolutely independant, 
a.nd they should be most scrupulous in s e eing that 
it is so. " 

T~.en there is ': :,2 gL·L:·ing omission of both F.mosi Radio 

!::d Delai frorn the parade . The former ,,as a clear 

jUspect in the ' roti incident' and the latter a person 

·~·.':ose physical descr:ipti.on fitted the witnesses' oral 

'\r.-:: ::i1:n ts to the po 1 ice yet n o effort appears to have been 

~~~e to question Delai . 

. \:id, c=tl though the officer conduct in g the parade denied 

~~~i~g any i n juries on the accused ' s face at the timo, 

'(i.•:•:•r:b Kaur and Netani both testified that the accused's 

: 
1 ::e , ~yes , lips and mouth Kere swollen when they sah· hi m 

• 1.,....... • 4 
· · · · ': 1 ._en ti f i c at ion parade . 

60 
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1
, the circumstances we conclude that the mishandling by 

•. 1 

Poll.. ce of the ~vents prior to and in the conduct of 
the 

identification parade rendered the identification of the , 
accused by the witnesses dangerously unreliable. 

i 

:"h>? fact that the assessors appear to have reached a 

$:~ilar conclusion lends support for our view that the 

evidence of the identification parade was so ser~ously 

~:~~ed in so many material respects that it ought to have 

~~ the absence of the confessional statement and evidence 

.J! the ideP..tif ication para.de and with the marginally 

~~levant evidence of Fili~oni Ledua, there only remains 

~n~ evidence of the 2 main prosecution witnesses Naseeb 

.::.,u:- and Swnintra fiati as to the identity of the alleged 

:.·.-en accepting that the incident occurred in broad 

~-.1::l i ght nevertheless this was a case of "fleeting 

~lances" in whi ch the learned trial judge ought to have 

carefully directed and warned the assessors and t,imself 

:>.long the lines laid down in the leading ca::,e of Turnbull 

':9,7) 1 Q.B. 277. 

· :.<=se include the special need for caution bt?fore 

cnnvicting in reliance on the correctness of contested 

·::.-sual identification evidence and the reason for the 

:-:•'-:.?d for such caution . A warning to examine closely the 

:::::·c11mstances in which the identification came to be made 

,~d any subsequent identification parade (if held) with 

: ·,:--:icular reference to any specific 1,· :·aknesses .i.n the 

- :{-nti fication evidence. 
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In Robert ~illiam Long (19i3) 5i Cr. App. R . 871 Lawton 

L,J. in d~aling with the duty of a judge summing-up in a 

~isual identification trial said at p.877 

In these cases~ as i.n e.11 , a. judge should sum up 
in a manner which rvill make clea.r to the jury r~rhat 
the issues are and what is the evidence relevant 
to these issues . Above all h e must be fair; and 
in Cllses in which guilt turn~ upon visual 
identification by one or more witnesses it is 
likely t.ha. t the su11J.JJ1ing-up would not be fair if he 
fa.iled to point out the circumstances in 1-rhich such 
identification Tvas made and the weaknesses in it. 
Reference to the circumstances will usually require 
the judge to deal with such important matters as 
the length of time the rd tness bFJ.d in seeing who 
was doing what is alleged, the position he was in, 
his distance from the accused and the quality of 
the light . . • . . • . . . Above all the jury must be 
left in no doubt that before convicting they must 
be sure that the visual identification is correct." 

In this case Naseeb Kaur who had never previously seen 

the accused observed the incident from a distance of 52 

rdrds with her view obstructed b y bush and mango trees. 

[ See : the surveyor ' s evidence and photo 2 (a)] . Sumintra 

W:i.ti on the other hand had seen it from a greater 

distance but she claimed to have seen the accused on the 

previous night , that claim however , is not fre e of some 

~onsid erable doubt having regard to Ledua ' s evidence. 

Sumintra also agreed that there were many people that 

fitted her description of the accus~d including Delai and 

al though she claims to have identified the accused r by 

h.is fc.1.ce 1 at the identification parade , in her police 

'!.tatement she said she saw the Fijian man only fr-om the 

~,.ct r: k and h i s h n il· an d bu i. 1 d "1 o o k (!! d ."> i ro i 1 a r " t. o t he 

l='-t!rson h"ho entered her house the pre\·ious night. 

This same witness was reluctantly compelled in cross-
c·· ~ . 
~cmination to admit that she ~as shown the accused ' s 
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olue shorts by t.he pol ice prior · to her attending the 

identification parade . 

:--;eedless to say al though these discrepancies in her 

e\· idence were not referred to in the summing-up, the 

,'!.ssessors would no doubt have had these in mind when 

considering the value ( if any) to be piaced on her 

evidence . 

In Hohin_®.L...§.i.n~h Hun.ian (1978) 68 Cr . .-!pp, R. 99 the 

c~urt of Criminal Appeal in quashing the conviction and 

in refusing to apply the proviso said at p. 101 : 

" 1.'here is no doubt that there r-ms a mi sd:irec ti on in 
this c~'J.se in that the 1'URNBULJ, warnings were not 
given, or iri so far as they were given rvere not 
given adequately. " 

• . , the present case inspite of the absence of any 

·,.-arnin.gs or any reference to any i.:eaknesses in the 

identification evidence the assessors were ununimo usl y of 

the opinion that the accused was ~not guiltyu, 

In this respect loo we are satisified that the learned 

trial judge mi sdirec t.ed himself and we remain unconv i need 

that had he not done so and had he fully and carefully 

considered the evidence in the case, that his j 11dgmen t 

·~·ould nevertheless 1·emain unaltered . 

•"·e accept that this appeal is by ,;..;ay of rehearing and 

hccordingly we have carefully considered <.!.ll of the 

_d 1, _ ~ the1.t on a proper 

~~nsi deration of the facts there is a ~ least reasonable 

:oubt that the accused was the person who comrni t. ted the 
.... C, ,C 

- •,ence . He is entitled to be given the benefit of that 
'iou bt . 'T'he assessors' unanimous opjnion i.s entirely 

e~Plicable on this basis, 
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. . ,• . .)rdiMtl y we would answer the quest ion earlier posed in 
~. ~ 
':.!ils judgment at p.2 in the negative. The appeal is 

0110
~ed, t~e conviction is quashed and the appellant i s 

clcquitted , 

J;,J;l~ 
~~~~~~~~~; 
Justice of A~gal 

... . .. . . . ...... ~. 
(S i r Ronald Ke rmode) 

Justice of AgQeal 

.. . <J;--w~~/,:~ ... 
(D.V. Fatiaki) 

Justice of Appe ai 


