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Between
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Date of Hearing : 10th October, 1880
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JUDGMENT OF KERMODE JA

The three appellants were each charged with the offence
cf Rape and were on the 1Sth day of January, 1580
convicted by the High Court at Suva and each sentenced to

10 years imprisonment,

The three appellants were originally charged jointly with

one Yabaki Kaibati who did not turn up at the trial. 1
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” will throughout this judgment refer to Kaibati as "“the
second accused" as this was the way he was described

throughout the trial by the trial judge and the State

Prosecutor.

The trial judge decided to proceed with the trial against
the three appellants.

The State Prosecutor filed an amended Information
deletiné counts of burglary and robbery with which counts
all four named accused were charged. He did neot,
however, delete the name of the second accused, an error,
which in my view prejudiced the defence of the three

Appellants. This is a matter I will refer to in more-

detail later in this judgment.

Each of the appellants appeals against-his conviction and
sentence, Tikaram JA with Jesuratnam JA's approval has
included in his (Tikaram JA's) judgment a consolidation
of the three Appellants' separate Grounds of Appeal which
cover a very large variety of complaints; originally ‘g

prepared by Jesuratnam JA.

There are five broad Grounds of Appeal but as both
Tikaram JA and Jesuratnam JA in their respective
Judgments have only dealt with the second ground I will

for ease of referene repeat only this ground.

Secondly they point out the discrepancy in the
statement of the complainant said to have been made
to the doctor that only one man raped her and her
evidence in Court that all four raped her. "

Tikaram JA has purported to briefly state the
prosecution’s case. If that purports to be a brief
summary of the evidence, of the evidence leading to the

prosecution’s contentions, I am unable to accept the

statement.
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I consider, in fairness to the appellants, that a summary
of the allegations made by the complainant and her female
companion should be made by me. I include all facts
which I consider relevant to consideration of their
appeals gleaned mainly from the complainant’s story and
admissions made by her when cross-examined by the
appellants. Occasionally I will add my comments because
they will be pertinent to remarks I make later in this

Jjudgment.

I am not overlooking the views of my two brother judges
who consider that if there is to be a retrial the less

said about the evidence the better.

They both rely on a remark made by Lord Diplock in the

Privy Council case Au Pui-kuen v. Attorney General of

Hong Kong (1979) 1 All E.R. 7689, Lord Diplock said :

% In the instant case, their Lordships do not know
all the factors that the majority of the Court of
Appeal took into account in reaching their decision
of 17th February 1977 that there should be a new
trial; for neither at that time nor thereafter have
they given their reasons for it. If a new trial
is to be ordered it is often the case that in the
interest of justice at the fresh trial, the less
said by the Court of Appeal, the better. "

When I come to discuss the issue of a retrial I will
indicate that the instant case is one where it was the

duty of the Court to consider all the relevant Grounds of

Appeal and the Privy Council case so far as Lord
Diplock’s comment, which was obiter, is concerned is not
relevant, The case was also a second appeal. At this
stage I would also point out that the Hong Kong Court of
Appeal invited submissions on the gquestion of retrial and
after brief argument by Counsel the Hong KXong Chief

Justice announced (by a majority) the Court would order

a new trial.


















































































