
It(_THE __ FLJI _courn __ OF t .. F'PEAL 

CIVIL JURISDICTION 

8ETWEEM :_ 

TH E__COMM ISSI OH ER __ ClF __ J_t~_L,AtH) ___ 8_E'{l::f'IUE 

(1'\ppellant) 

- and --

( r~espondent) 

Mi- f<. Handley QC a1·1d Mi- J G Sinqh ror the Respontfont 

This appE,al ar1!:;es fn)m assessnir=-J11t Lo 111c()rn;_? Ta.>< 

or the Responder·rt in rE,spec;t of the R,~sponcJent's ,-et.urn or incomP 

r o 1- the ye a i" E, n de cJ 3 1 st ,J an u a r" y 1 (1, ~J . Th •2 8 s s es s rn E: n t i<i as i s s u E• d 

in ,.Janua1·y 19!:q, The assessrnE,ntvia~, follcMed by E11-, objection c,n 
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the pa rt of the Respondent taxpaye t- and that objection was in due 

course dismissed by the Appellant. That was in turn followed by 

ai-1 appeal , by the Respondent to the Court of Review, which 

dismissed the appeal in respect of one matter but allowed it in 

respect of another. Both parties then appeal led to the Supreme 

Court (now known as High Court) which dismisssed the pt-E•sent 

Appfi 11 ant's appea 1 and all owed the present Respondent's appeal. 
i 

The present Appel lan,t is now appealing to this Court a~ainst both 

pat-ts of the Supreme Court Judgment seeking an Ot-der . in 1 i eu 

thereof in favour of the ,t;ppellant upon all issues adjudicr:1.ted 

upon in the Sup ,-eme Cou 1- t and the Cout- t of Review, on three 

gt-ounds. The first two gt-ounds of ar,peal refet- to v,hat has l1een 

described in the proceedings as a book debt acquired by the 

Respondent. 

They are as follows 

" ( i ) That the Learned Supreme Court Judge er red in 1 aw 

i n ho 1 d i n g that the p 1- of i t or g a i n de r i v e d by the 

Respondent r1-om sale of a ce1-tain debt, desc1-ibed 

as a "Trois Receivable", was not chargeable to. tax 

unde,- section 11 ( a) of the Income Tax Act as a 

p1-ofit 01- ,gain from sale 01- disposition of 
i 

p e ,- son a 1 p r ope rt y a c q u i red f o 1- the p u r pose o f 

selling or othet·wise disposing of the ovmership 

of it; 
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(ii) That the Leasned SurnemE: Cout-t Judge et-red in lav-1 

in applying to the f'acts of the case before him 

and to the t- E) s c, l u.t i on o f th 8 i s sue of ta>< ab i 1 i t y 

of p t- o f i ts o t- g a i n s r t- o rn s a l e o f the ab o \" e -

des c 1- i bed cl e b t the e >< c e pt i on a l p t- i n c i p 1 e i n 

p __ E:_T_80J_Itvl__$l:QURIJI_ES_y_8)'.fi_E:S __ 1 SG4 1 AEF~ 2GS; 1 SG,1 

1 vi LR 1 9 O , s u c h p r i n c i p l e b 12 i n g vs1 ho 1 1 y i nap po s i t •=: 

to the facts of the instant case in view of 

realisable market value of the relevant debt 

being unascei-tainable;" 

The factual history or that matter- which is not, in 

dispute may be~ conven·iently surnmar·i:::;ecJ as fol lovis: 

The Respondent ivas at all llia.terial times a subsicliat-y 

of Stinson Pl?at-ce Ho 1 dings. 

between Soqulu Plantation Limited, v;hich we shall callr~d "Soqulu" 

and a Hong Kong Company called Tt·ois Investm(s.nt LirnitecJ, v1hich 

we shall cal li::"'!cl "Tr·ois". 

v1 e ,- e i n some f i nan c i al cl i r r i cu l t i es a. n- Ett:1 ~1 e cl to :; e l I cert a i n 

lands at Taveuni to Tt-ois, the put-chase price to 1::-;t? paid over a 

period of six yea.t~E,. Soqulu having ner?d of the mo11ey immediately 

for the p u r 1:"::J .::, e o f pay i n 9 so q u l u r o ,- th w i th . 
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Stinson Pearce Holdings Limited borrowed money rrom the National 

Bank of Fiji which they utilised by passing it over to the 

Respondent who in tun1 paid out Ba,-c 1 ays Bank. Thereupon the 

Trois receivables became vested in the Respondent. As the result 

of the various transactions Trois t-eceivables in the hands of the 

Respondent had experienced an increase in value of $F $602231. 

That increase in value was designated by the Appe 11 ant as a 

profit and accordingly tax was assessed thereon. 

As already mentioned, following an 
I 

utisuccessfu 1 

objection to the Commissioner, the Respondent took that part of 

the assessment to the Cou ,-t of Rev i e1v which held that the amount 

or the va 1 ue increase was not assessable fo,- tax. The present 

tq:ipel lant appealed to the Supt-eme CoUt-t against the al lowat1ce of 

the Respondent's appeal to the Court of Review. 

The proviso to Sect ion .. JJ( a_) of_ the _I ncorne_ Tax_Act _ Cap 

2Ql is relevant to this appeal and reads as follows: 

"Provided that, without in any way affecting the 

gene,-ality of this section, total income, for 

the put-pose of this Act, shal 1 include -

( a ) any p r o f i t o r g a i 11 a cc r u e d or de ,- i v e d f r om 

sale or other disposition of any real 

o,- personal propet-ty ot- any interest therein, 

if the business of: the ta;-<paye r comp,- i ses 

dealing in such property, or if the property 
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i•ta s a c q u i 1- e cJ f o t- th t~ p u r po s e o r sf:! l 1 i , i g o r 

o the n,1 i s e d i s po s i n g of th E! own e ,- s h i p of i t , 

a n d any p t- of i t o 1- g a i n de r i v e d f r· om the 

ot- scheme entered into or devised for the 

p u r pose of ma k i n g a p r of i t ; bu t n eve i- the l es s , 

the pr-ofit ot- ·gain de,-ived fr-om a t,i-ansaction 

or p'~Ut-chase and sale which does not ro ,-111 pa 1- t 

of a series or t1-ansactio1rn and 1'lhich is not 

in itself iii the natu,-e of t;-ade ot- business 

sha l l be exc l ucJed; " 

In the Supreme Cow-t the p1-ese1·,t /,ppel lant conte1icled tha.t tlH'! 

assessable as a pt-ofit o,- gain from salE! of propet-ty acquired for· 

the Plffpose of SEil 1 ing or othen,Jise disposing or it. l<en11ocle J, 

in the Supreme Court h 12ld that the Court of Revie1,; had not e,-i-ed 

i n so ho l cl i n g a ti d d i sin i s s e d th e p ,- i~ sen t ,\pp e l l an t' s a pp ea l on 

that g ,-ound. 

Thet e is no contest as to the findings of fact in Uw 

Fiji Court of Appeal /,ct Sect.ion 12 f(c).' It is cc,rnrnon g 1-ound 

that the T1-o is ,-ece i vab l es constitute a boo!< debt ;:;rnd tfrnt the 

transacticm of pu;-chase a1·1d sale or the same did IH)t fo,-m pa1-t 

of a s e ,- i es o f t ,- ans a c t i on s bu t was an i so l ate d t r a Ii sac t i on . 

~Zennocle J, also fol.mcl that the t1-ansacti()n v;as not in the naturf~ 

or t 1- a cl e o r b Lrn i n es s . 
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As pointed out by the Trial Judge Kennode, J, the p1-oviso in 

Sect ·i on 1 1 ( a ) con ta i n s th 1- e e l i rn b s w h ·i ch a re 

( 1) that it \,tas a business profit 01- gain from a 

dealing in property 

(2) that it was'a p1-orit 01- gain f1-om sale of 

o r o th E: ,- v.J i s e d i s po s i n g of i t 

(3) that it v-tas a profit or gain det-ived 11-orn the 

ca r ,- y i n g out o r any u r1 de r ta k i n g o 1- s ch e rn e en t e red 

into or devised ro1- the plnpose or making a prorit. 

In his appeal to the Sup ,-eme CoLn- t the p ,-esent r;fJP•? 11 ant co 1, r i ned 

himself to th,3 submission that th,2 amount in questio1-, via.s 

asses s a Li l e u n cJ ,2 ,- t ✓ O . 2 above . It is common g r·ound that it was 

intended to se l 1 . ,_ 
l LS 

acquisition from Bat-clays's bank. 

it is necessary to look at the p1-oviso contained 

in the last pa,-t of Section 11 (a). l<e1-mode, J founcl that it was 

common ground that the t1-ansaction did not ronn pa,-t of .L 1- -
t,, JI le! 

seriE,s of t1-ansaction, so tf·1e al legr,cl profit is nevertheless to 

be e:,,;cluded unless the tr-ansaction is in itsel r in th,2 nc1tu1-,2 or 

tr a cl F, o 1- bus i n ,::: s s , see the l as t ·v10 ,- d s o r Sect i on 1 1 ( a ) . 
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We have been i-e re 1- 1-ed to Hee l_e 1 1 and ___ ·,;_ Fe_dEJ:aJ 

Commi_ssi_onet-_of __ Taxation 120 CLR __ 487 in which the Pi-ivy Council 

cons i cle red an appea 1 f t·om the High CoUt-t of Austt-a 1 i a. It the t·e 

cons i de 1-ed Section 26 (a) or the Aust ,-a 1 i an Income Tax /,cts ancl 

it has been submitted that that Section is similar to the Fijia1·, 

Section 11 (a). In point or fact it is not on a1·1 rours with 

Section 1 1 (a) because it dot!& not contain the proviso at the end 

of Section 11 (a). f-tq vJ e v e 1- on pa ~i es 4 9 4 , 4 9 5 i b i d the P r i v y 

Counc1·1 e>(press13s the v·iew that an undertaking cit· scheme as 

meritioned in tfH3 section to produce the result of 1-e1·,de1-ing a 

sin~1le t1-ansaction as p1-odLicing assessable income must e;,:fiibit 

feat,ures \~1h·ich giv·e it the char·actet- c;f a business deal, although 

th (:l w o r cl ' bus i I H3 s s ' does not a pp ea 1- i n the /\us tr a l i an Sect i on 

26(a). /\ s a l re a cl y not i c e d that not i on i s i n F i j i i n corp o 1- ate cJ 

in the Section itself. I t i s c 1 ea 1· that i n the p ,- es en t ca s E) i r 

prorit making was a purpose in the acquisition and sale of the 

T 1- o i s rec e i v ab l es at a 1 l i t Vi as not the do rn i nan t p u r pose , see 

Fedet-al _Commi_ssi_onet-_of _ T_axation _v __ Hhitfords __ Beacl1 __ Pty _L_irnited_, 

1_50_ CLR __ J55_ at ___ 33_1_. 

l<ermcide J rererred to Petrotim Securities Ltd v A -res ---- ... ----------·--------- -- ·----- -····· -----·-- . ------ ........ -- ______ ,Y_ --- .. 

_1_9G4. 1_WLR __ 190. In the second gt·ound of appeal thE:1 1\ppe 11 ant 

submits that Kennode ,J en·ecJ in law in applying Pett·otim 

Securities to the facts of the present case on thi::~ ~n-ounds that. 

the real isabl{?. ma1-ket value the debt is 

u n a s c e 1- ta i n at, 1 t) . Lo,- cl Denn i n g HR on pa g (} 1 9 3 i b i d s a i cl 

"It si:!ems to me that 1,1hen the 1-e is a sale at 
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a gross unde t- v a 1 ue by one Et::; soc i a tecJ company 

to anothet- the Comniissioners arEi entitled to 

find that it is not a turnsact ion mach:! in thE! 

cow-se or trade. Whoevt,H· viou 1 d suppose that 

any tt-ader in his t-ight senses 1;1ould entet· into 

t ;·ans act i on s o f th i s k i n d 7 That h ,2 vi o u 1 d s e 1 1 

at a gt~oss undet· v:.:1.lue-v1et-e it not that he had 

i n rn i n cJ so hie be n e r i t out of ma I ( i n g a 1 o s s ? . . . . 

Such a t ,- ans act i on i s so outs i de the o t- cl i nary 

co u rs e o f bus i n es s of an y t t- a cl e 1- that the 

Commissioners were entitlPcl to find that it 1·rns 

not done in the course or trade." 

And fu,-ther on page 194 his Lordship said 

"I i,1ould suggest, howevet-; that ·if it wc1s not 

i n t. he nature o r t t- a cl e r or one o r these 

associated companies to sell at an unclervalLH3, 

it is not in the nature of trade fot- the oth.,,~r 

to buy at at1 ove1·value. In each case the sale 

ougf, t be bt·ought in at the t·ealisablt! m:=trket 

valu,3 at the time." 

And ,3 a;- l i e ,- on page 1 9 ,1 h i s Lor cl sh i p ha cl ref et-re cl 

to the case or Shat-l<ey _v_We_n,et-__ 1_95G ___ AC __ 58 v✓ het·e 

it had been said 
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"the figures are to be t-egarded as struck out 

for tax purposes: and in their place you must 

put in the market real isablEi value at the time." 

The Appellant in the pr-esent case submits that the rEialisabl,2 

market value is unascet-tainable, and therefo,-e Sha,-_l,;ey_v _We_t-r,e,

shou l d not have been applied·. 

As to this, !<er-mode J, after- ho·1 ding that thEi debt was 

sold at overvalue, found that the natu,-e of the debt did not 

penni t of any accretion in va ·1 ue. We a 1- e not s a t i s f i e d that 

Kermode J was w,-ong in coming to that cone 1 us ion. The booi< debts 

at-ose in the c i r-cumstances al r-eady described and con st i tut i ng a 

loan of a fixed amount would not be affected by any future 

fluctuations in value of the t-eal property fot- the acquisition 

o F \.<th i ch the l o an was t- a i s e d i n the f i t- st p l ace . I fl O LI 1- V i e VI 

the book debt would neve t- increase beyond the value pa ·i cl for it, 

I n o u ,- v i e w the re a l i t y of the s i tu at i on i s that th i s 

was purely a paper- transaction fot- the intenial put-poses of the 

Stinson Pearce 01-oup. A key to it may be found in thi:: reference 

to the Fact that the money bot~t-owed by the Stinson Group fr-om th 12 

tfational Bani( of Fiji for- the pu,-pose of pay·ing out Bar-clays 

Bank ~vas "passEid on , as the t-econ.i ft·equentl y sta.te:'3, to the 

Respondent viho used it to pay off the debt. Stinson Pea ,-ce 

Ho l d i fl gs ha v i n g r- a i s e d the l o an w i th H 8 F co u 1 d q u i t e ea s i 1 y have 

purchased the ,, e c e i v ab 1 es themselves without the 

intermediary of the ,-espondent and thet-eby avoided the notional 

Cf 
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profit. It seerns clear- that the Respondent was met-ely a cc;g in 

the wheel of these a 1- t- angements. It may be argued that 

notv1 i th standing the Respondent being pa rt of l ar·ge cmnme r c i al 

group, having f i 1 ed its own tax return it was r- i ght 1 y assessed 

upon the same. As to th at the p 1- i mar y Judge, Ungoed Thomas J in 

the Petrotim case said 

"This company ti-ading normally for profit, as it. did, 

r, E: v e t- so l d such assets at such p r i co s e >< c e pt at such 

dictation. It is only the intrusion or c1nothe1- body 

into ·its affairs that pt-oduces such an odd opr,tat·ion. 

As I !,av,:'! alt-eady said, what I am concen1ecl v1ith in 

this case is Vihether· this company, as a sepa,-at.::c 

entity, is conducting its 01,m trad,:°! in re:;pecL of 

1,1hich it is assessec-J for its own income ta:,,; liability. 

In this transaction the company was not acting in the 

course of it's own trade, which is the subject of 

ta;'(ati,)11, but out or that course. Th,:!se t1-a.nsi:\ctions, 

That statement 1,ws made after his Lordship hadi refet-red to vihat 

had been said in Sharkey _v __ He_1-ne_r that a sa l (>. 11·, that c2i::=-,e 1-ws 

In our view therf:fot-e the present tt~ansact·ion falls 1,1ithin the 

exception co1·,ta ·i ri<2d in the p1-ov i so at the end of Section 11 (a). 

Narr,.::. 1
, · · f· 1- - '· 1· '- ·j 1· _, 1- - .L · -- y ,Jct!., l.- \ IJ l\)L 
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was not in itself in the nature of trade or business. That being 

so the appeal on the first two grounds fails. 

We now turn to the third ground cif appeal which is as follows 

"That the Learned Supreme Court Judge erred 

in law in holding that .the Respondent was 

entitled iUndet- Section 22 1 (a) of the Income 

Tax Act to set o f f 1 o s s es i n cu n- e d by i t i h 

the relevant year against its chargeable 

income of subsequent years." 

This pat·t of t!,e case concerns the Intei-p1-etation of Section 22 

. 
1 (a) of the Income Tax Act. The Act, as will be seen, uses in 

various parts the words "income", "tota 1 income", and "chargeab 1 e 

income" and pt-ovides some definitions of those terms. Section 

22 __ J( aJ of the Act is as f o 11 ows 

" 2 2 . ( 1 ) Any Loss i n cu r t- e d i ll the ye at~ i ll ally 

tt-ade, business, profession or- voe at ion ca 1- r i ed 

on by any p e 1- son , e i the r so 1 e 1 y o r i 11 pa 1- ti, e r sh i p , 

sha 11 -

(a) be set off against his income from othet- sow-ces 

for the same year; 

Provided that no relief shall be allowed under 

the provisions of this paragraph in respect of any 

f f 
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1 oss suffered from any tf-ansact ion of trade, business, 

profession or vocatio11 if a profit derived from such 

transaction would not ha~e been included in chargeable 

income. 

We note the Inte 1-pt-eta ti on Act Cap. 7 interprets the wor
1
d "person 

I 

to "inc 1 ude any company or 

cot-por ate of uni ncor;:porate, " 

association ot- persons 
I 

' I The t-ef 01-e the Sect, on cl ea1-1 y 

I 
app 1 i es to a company such as the Respondent. Th:i s may be 

cont1-asted with use of the term "individual" in such section as 
' 

fo1- example 21 (2). The issue here is whether the word "income" 

whet-e first appeat-ing in S,ection ,22 ( 1) means total income or 

chargeable income as defined in th~ Act. 
' 

The appe l 1 ant contE:nds 

that the wot-d means total . i ncorne and the Cou1-t of Review so he 1 d. 

The Respondent contends that in respect of a company it means 

chargeable income, and that view was upheld by the Sup 1-eme Court 

in the Judgment under ~ppeal. 

The Act by Section 6 imposes a "basic tax" upon (a) 

every$ of total income derived by a resident individual and (b) 

on every do 11 at- of chc!_[_geab l_e_j ncome of a company. By Section 

7 the Act imposes a "normal tax" inter al ia ( in 7(e)) oh res·ident 

companies in respect of their chargeable income. 

Part V of the Act is headed "Ascertainment of 

Chargeable Income." Section 32 (a) which is contained in that 

part provides as follows: 

Ill 
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i 

"For the purposes of tl1 is Act the char-geab le i ncolne 

of a company shall be (a) in respect of a company 

other than a non..;. res i der',t company, the tot a 1 income 

of the company fot- that year whethe1- accruing in or 
I 
I 

derived from Fiji or elsewhere." 1 

Part IV of I the Act at the re 1 evant ti rne was
1 

in two 

"Amounts to be included in an-iving at total income, 

and 

11 ~.roounts to he eye ·1 uded , ,-. .-::. ,- .. - , \. i , •• r, ..., +- total income. ''' CA I I I V I I I~ C\ ._, 

Section 1 1 ( f) which was in part A included div·idends 

paid or c 1-ed i ted in the yea1-. 

Section 17 (37) on the othe1- hand, which was in pa1-t 

8, provided that any dividend from a company incorporated in 

Fiji received by 01- accrued to a resident compa·ny sha 11 not be 

chargeable to basic tax and nonnal tax. 

However, the conflict between those two provisions is only an 

apparent one. Section 11 ( f) makes a 11 dividends part of total 

income. Howeve,-, Section 21 (2) makes provision fo1- the 

treatment of dividends derived by an individual. As against that 

Section 17 (37) deals with _dividet)ds received by a company and 

E!Xernp ts such dividends, the t-E)by providing an exception to Section 

11(f). In our view that construction is ca,-1-ied by the opening 

v/01-cfa of Section 17: "The following classes of income slrnll not 

be chargeable to basic tax and normal tax". 

I ') _) 
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As has been seen Section. 32 p1-ov ides that fot- a non, 

resident company the chargeable intome is the same as the total 

income. This is a different situation from a resident individual 

because by vi1-tue of Section 24 the cha,-geable income of such an 

individual shall be his total income subject to certain 

deductions allowed by Section 25, 26, 27, 29, and 30 .. Mo such 

deductions are available to a resident comp~ny, hence'. the fact 

th :1t a company's tote; 1 income is the same as it's c1,a,-geab 1 e 

income. 

In our view it would be a misinterpretation of the Act 

to ho 1 d that 1 asses in ,-espect of t t- ansact ion which, had tlley 

been pt-ofitable, would be liable to tax should fit-st be set off 

aga i ns·t tax exempt income. The matter may be tested by 1-e Ference 

to Section 22 1(b) Section 22 1(a) has already been'noted as 

providing that losses may be set off against income for the same 

year. Q_E:Jction 22 1(b) goes.on to provide that 

"To the extent it is not allowed unde1- pat·agraph (a) 

such losses may be carried forward and subject as is 

hereinafte1· provided be set off against what would 

otherwise have been his tot a 1 income for the next six 

yeat· s in success ·ion" . 

If the Commissioner's contentions were con·ect a 

diffet·ent result would occur as between the first yeat· and the 

subsequent six yeat·s. If the taxpayer company has made a 

business profit r rorn its exempt dividends but has available carry 
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forward losses and if those are to be first set off against the 

tax exempt dividend income the result would be exactly the same 

as if those dividends were not exempt. The taxpayer would be 

paying tax on it because it had 1--ece i ved those tax exempt 

dividends. But for the receipt ~f those dividends the whole of 

the can-- i ed f ot--ward 1 osses cou 1 d have been off set against the 
I 

current year profits. However, those dividends, as ~he Supreme 
I 

co u r t has he 1 d , do not f o rm pa , .. t o f the respondent ' s I ch at .. g ea b 1 e 

or total income and accordingly ought not to be set off against 

its carried forward losses unde1-- Section 22 (1)(b)., 

said 

I n o u r v i e w the Le a r n e d T , .. i a 1 J u d g e was r i g ht when he 

"The intention df the Section was in my view 

to grant relief from losses by setting off 

such 1 oss against chargeab 1 e income· in 

subsequent yeat-s. That intention is nu 11 if i ed 

by an i nte t--p retat ion which requires such 

losses to be first set off against non taxable 

profits. Ho relief is granted in such a case 

if profits at-e more than the 1.osses." 
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Fo1- those reasons the third ground of appea 1 a 1 so fails. 

Accordingly the Appeal .is dimissed with costs to the 

Respondent. 

- -- --;c,. , , 7, , , z-/-' / ~;;;;.,~_ , /, I ,?(,C,1/< .f 
(Sir Timoci Tuivaga) ( 1 

Jud_ge of AQQ_ea 1 

( H • D . Pa 1 me,- ) 


